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Immediately after the surrender Lee, a paroled prisoner of war, 
withdrew into private life and took no further official partin the 
affairs of his country. What he personally desired, above all, 
was rest, quiet, solitude. “I am looking for some little, quiet 
home in the woods, where I can procure shelter and my daily 
bread, if permitted by the victor.” In all the remaining five 
years of his life he never complained, never discouraged or dis- 
heartened others, never quarrelled with the doom of fortune; but 
those who watched him closely saw something of the burden 
from which his heart could not get free. “I never saw a sadder 
expression than General Lee carried during the entire time I was 
at Washington College. It looked as if the sorrow of a whole 
nation had been collected in his countenance, and as if he was 
bearing the grief of his whole people. It never left his face, but 
was ever there to keep company with the kindly smile.” 

Lee’s attitude towards the United States Government was 
from the first one of loyal recognition and submission. In June, 
1865, he applied for amnesty under the President’s proclamation 
and, though his request was never formally granted, he acted in 
every way as if he considered himself a citizen of the united coun- 
try. Toa friend he wrote, “I believe it to be the duty of every- 
one to unite in the restoration of the country, and the re-estab- 
lishment of peace and harmony.” And again, ‘Were it worth 
his while to refer to my political record, he would have found 
that I was not in favor of secession and was opposed to war; in 
fact, that I was for the Constitution and the Union established 
by our forefathers. No one now is more in favor of that Consti- 
tution and that Union.” When testifying before the Congres- 
sional Reconstruction Committee he was questioned very closely 
in regard to his attitude toward future possible complications; 
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but his answers, though characteristically reserved, showed 
nothing but profound loyalty and hope. 

That he sympathized with the indignation of his countrymen 
over the ill-judged and mismanaged methods of so-called recon- 
struction is probable, though his language is always guarded. 
As to the great theme of Southern wrath, the captivity of Davis, 
Lee is full of pity for the captive, but does not abuse the captors. 
And why should he? In the place of Lee and Davis I should 
have done as they did. But from the northern point of view 
they had striven rebelliously to overthrow an established gov- 
ernment. They had wasted hundreds of thousands of lives and 
hundreds of millions of treasure. Any other people in any other 
age of the world would have hanged both of them without a 
minute’s compunction or delay. It would have been unwise, it 
would have been impolitic. Who dare say it would have been un- 
human? Yet the South complains, because Davis was subjected 
for a few months to petty annoyance and personalinsult! There 
is such a thing as being unreasonable. 

Whatever his feelings or opinions, Lee absolutely refused to 
take any part in practical politics. His scrupulous observance 
of his parole made him unwilling to recognize any continued re- 
lation to the Confederacy, as when he declined to share in the re- 
mains of the civil service fund from which other officers helped 
themselves freely. It also made him unwilling to meddle in the 
political activities going on about him. To be sure, when he was 
urged by the Reconstruction Committee as to negro suffrage, he 
spoke out: “My own opinion is that at this time they cannot 
vote intelligently and that giving them the right of suffrage 
would open the door to a good deal of demagogism and lead 





to serious embarrassments in various ways.”’ Are there many 
people today who think that he was wrong? But in general he 
was faithful to his established rule: “I must not wander into 
politics, a subject I carefully avoid.” Even a nomination to the 
highest office in his native state was declined by him, partly on 
personal grounds,—“‘My feelings induce me to prefer private life, 
which I think more suitable to my condition and age,’’—but 
mainly because he believed such action ‘‘would be used by the 
dominant party to excite hostility towards the State, and to in- 
jure the people in the eyes of the country; and I, therefore, cannot 
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consent to become the instrument of bringing distress upon those 
whose prosperity and happiness are so dear to me.” 

The desire for retirement and quiet induced Lee to avoid, if pos- 
sible, everything connecting him with the war and all its memo- 
ries. This does not mean that he had any occasion for regret; 
simply that a chapter of terrible agony was closed forever, and he 
wished his people as well as himself to look forward and not back. 
Nor does it mean that he forgot his old comrades. On the con- 
trary he remembered them too well, thinking of them every day 
and every hour, their unavailing toil, their fruitless sacrifice. ‘‘You 
will meet many of my old soldiers during your trip,” he said in 
1869, ‘“‘and I wish you to tell them that I often think of them, 
try every day to pray for them, and am always gratified to hear 
of their prosperity.” 

And they remembered him. Many and many are the stories 
told of long devotion, of high enthusiasm, of eager desire for a 
touch, for a glance even, that might be treasured always. The 
simplest of these stories are the sweetest. When he visited Peters- 
burg in the last years, they thronged round his carriage and tried 
to take out the horses and draw him into the city, but he 
declared that if they did so, he should have to get out and help 
them. Just after the war closed he received the following letter, 
which needs no comment: “Dear General: We have been fighting 
hard for four years, and now the Yankees have got us in Libby 
Prison. They are treating us awful bad. The boys want you to 
get us out if you can, but, if you can’t, just ride by the Libby, and 
let us see you and give youacheer. We will all feel better after 
it.”’? On one occasion the general was ill and a watchful atten- 
dant was taking pains to see that he was in no way disturbed. 
His room was on the ground floor, and the nurse noticed a man 
step softly to the window and try to open the blinds. ‘Go away,”’ 
she said. ‘That is General Lee’s room’’. The man went, mur- 
muring, “I only wanted to see him.” 

But, though Lee was glad to meet his old soldiers, he was 
reluctant to talk of the war with them or with anyone else. He 
did, indeed, plan “‘to write a history of my campaigns, not to vin- 
dicate myself and promote my reputation, but to show the world 
what our poor boys with their small numbers and scant resources 
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had succeeded in accomplishing.” But the history was never 
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written, and Ido not believe it ever would have been written. As 
time went on, he would have shrunk from it more and more. For 
this reason the few comments that he has left us are doubly pre- 
cious. There is the delightful letter to the Union general, Hunter, 
who had sought Lee’s justification for the line of retreat from 
Lynchburg: “I am not advised as to the motives which induced 
you to adopt the line of retreat which you took, and am not, per- 
haps, competent to judge of the question; but I certainly expected 
you to retreat by way of the Shenandoah Valley, and was grati- 
fied at the time that you preferred the route through the moun- 
tains to the Ohio—leaving the Valley open for General Early’s 
advance into Maryland.”’ There are the rare observations on the 
Union commanders. As to McClellan: ‘He asked General Lee 
which in his opinion was the ablest of the Union generals; to which 
the latter answered, bringing his hand down on the table with em- 
phatic energy, ‘McClellan, by all odds.’”” As to Grant, the often 
quoted, but probably apocryphal expressions of extravagant 
eulogy, and the authentic written words showing respect and 
esteem, “‘General Grant, who possesses magnanimity as well as 
ability.”’ There is the characteristic advice to General Early on 
the whole subject: “I would recommend, however, that while 
giving facts necessary for your own vindication, you omit all 
epithets or remarks calculated to excite bitterness or animosity 
between different sections of the country.” 

Anything like interviewing it is needless to say that Lee shunned 
with disgust, and he treated reporters perhaps more harshly 
than any other human beings. ‘One evening a correspondent of 
the New York Herald paid him a visit for the purpose of securing 
an interview. The general was courteous, and polite, but very 
firm. He stood during the interview, and finally dismissed the 
reporter, saying: ‘I shall be glad to see you as a friend, but request 
that the visit may not be made in your professional capacity’.”’ 
Of Swinton he said, “‘He seemed to be gentlemanly, but I derive 
no pleasure from my interviews with book-makers.” 

And if Lee shunned the intrusion of the press, he was even more 
unwilling to be made an object of personal curiosity. On the rare 
occasions when he was persuaded to appear in public places, he 
was received with an enthusiasm, a deference, a universal esteem 
and affection which must have touched him. But his natural 
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modesty and reserve shrank from all such manifestations, when- 
ever possible. He frequently alludes to his feelings on the subject 
with gentle humor. ‘They would make too much fuss over the 
old rebel.” ‘Why should they care to see me? I am only a poor 
old Confederate’. And there is the delicious story of the raffle. 
“IT have had a visit since commencing this letter from a Mrs. 
William Bath, of New Orleans, who showed me a wreath, made 
in part, she says, of my, your [Mrs. Lee’s] and Mildred’s hair, 
sent her by you more than two years ago. She says she sent you 
a similar one at the time, but of this I could tell her nothing, 
for I remember nothing about it. She says her necessities now 
compel her to put her wreath up to raffle, and she desired to know 
whether I had any objections to her scheme, and whether I would 
head the list. All this, as you may imagine, is extremely agree- 
able to me, but I had to decline her offer of taking a chance in her 
raffle.” 

So, instead of glory and applause and raffles, Lee wanted quiet. 
He had neighbors, rich and poor, high and humble, who adored 
him; and their homelike kindness and affection he thoroughly 
appreciated. His son writes that for days and weeks after the 
family was established in Lexington “supplies came pouring to 
my mother from the people in the town and country, even from 
the poor mountaineers, who, anxious to ‘do something to help 
General Lee,’ brought in hand-bags of walnuts, potatoes, and 
game.”’ He had friends old and new, who wrote him cordial and 
admiring letters and drew from him suchcharming replies as that 
addressed to the English poet Worsley, and many others. Best 
of all, he had his family circle, the invalid wife to whom he gave 
constant care and who paid it back in sunshine, thé sons and 
daughters and daughters-in-law, whose serious concerns received 
his earnest attention and sympathy, and whose lighter doings he 
followed with the playful jest and kindly merriment under which 
he took pains to veil the weight that always pressed upon his 
heart. 

It cannot be said that the many letters preserved from this 
period ever contain frank outpouring, ever indicate that Lee gave 
himself up to any human soul. Yet they are well worth atten- 
tive study as showing the constant tenderness of his nature and 
his watchful devotion to the welfare of those about him. And 
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now and then there is a glimpse of profound emotion, as in the 
reference to his lost daughter. “I shall go first to Warrenton 
Springs, North Carolina, to visit the grave of my dear Annie, 
where I have always promised myself to go, and I think, if 1 am 
to accomplish it, I have no time to lose. I wish to witness her 
quiet sleep, with her dear hands crossed over her breast, as it 
were in mute prayer, undisturbed by her distance from us, andto 
feel that her pure spirit is waiting in bliss in the land of the 
blessed.” 

Much as Lee liked home and quiet, he was the last man in the 
world to sit down and fold his hands, to feel that his life’s task 
was done, while his limbs had strength in them. Even asa sim- 
ple Virginian farmer he would have worked and worked hard. 
The world had seen too much of his greatness, however, to let 
him hide it in shadow. During all the years after the war offers 
kept coming to him, of establishment, of occupation, of possible 
usefulness and assured emolument. An English nobleman of- 
fered him a country seat in England and an annuity of £3,000. 
Lee answered, “I must abide the fortunes and share the fate of 


my people.” He was urged to emigrate with a southern colony 
to Mexico. He answered: ‘The thought of abandoning the 
country and all that must be left in it is abhorrent to my feelings, 
and I prefer to struggle for its restoration and share its fate, 
rather than give up all as lost.” 

Many business positions of high trust or dignity were pressed 
upon him. He uniformly declined them, alleging that his train- 
ing did not lie in that direction and that his age rendered him in- 
capable of performing such arduous labors. When he was told 
that no labors were expected of him, that his name was all that 
would be required, and that a large salary would be paid simply 
for the use of that, he replied that his name was not for sale. 

It was suggested that he should be at the head of a large house 
in New York to represent southern commerce, with immense 
sums of money at his disposal. He said in reply: “I am grate- 
ful, but I have a self-imposed task which I must accomplish. I 
have led the young men of the South in battle; I have seen many 
of them die on the field; I shall devote my remaining energies to 
training young men to do their duty in life.” 
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For already, within a brief time after the war closed, he had 
accepted an office which in itself seemed neither very brilliant nor 
very profitable, at least when compared with the position Lee oc- 
cupied in the eyes of the whole world. After much hesitation, not 
as to brilliancy or profit, but as to his own fitness, he had yielded 
to the request of the trustees of Washington College that he would 
become their president. “‘Fully impressed with the responsibilities 
of the office,” he wrote on the 24th of August, 1865, ‘“‘I have feared 
that I should be unable to discharge its duties to the satisfaction 
of the Trustees, or to the benefit of the country . . . Should 
you, however, take a different view, and think that my services 
in the position tendered me by the Board will be advantageous 
to the college and the country, I will yield to your judgment and 
accept it.” 

At that time the college consisted of forty students and four 
professors. The endowment was unproductive and the salary 
offered the new president, fifteen hundred dollars, was offered 
purely on a basis of faith. Lee’s great name told at once, how- 
ever, and money and students began to appear. But it was by 
no means his intention to work only with his name. For five 
years he gave the best of his thought and toil to building up the 
institution which has now most justly coupled him in glory with 
its great original founder; and all the qualities which had made 
him famous on the battlefield displayed themselves with richer 
and more fruitful effort in the ways of peace. It may indeed be 
thought that he did not show quite all the grasping greed of the 
modern college president when he wrote to a lady who was con- 
sidering a large legacy: ‘It is furthest from my wish to divert 
any donation from the Theological Seminary at Alexandria, for 
I am well acquainted with the merits of that institution, have a 
high respect for its professors, and am an earnest advocate of its 
object. I only give you the information you desire and wish you 
to follow your own preferences in the matter.”” But perhaps, 
after all, such methods are not less effective than some that are 
more bustling. 

And in performing this arduous and useful work for others Lee 
doubtless brought happiness to himself also, as is shown by his 
most beautiful and striking observation which I have already 
quoted and am glad to quote again: “For my own part, Imuch 
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enjoy the charms of civil life and find too late that I have wasted 
the best part of my existence.’’ Thus, loved, honored, and 
revered by all, he labored fruitfully, till the end came, far too 
soon and doubtless hastened by his vast cares and vaster sor- 
rows, on the 12th of October, 1870. He was buried, with simple 
ceremony, at Lexington, in the chapel which had been erected by 
his efforts, and which will be an object of pilgrimage to thous- 
ands who cherish his memory. 

But let us lcok more closely at what he accomplished in hiscol- 
lege presidency for the profoundly interesting light it throws on 
the various aspects of his character. To begin with he worked. 
His was no ornamental position. He spent his days regularly in 
his office and attended personally to his immense correspondence 
with so much faithfulness that a newspaper editor, who had oc- 
casion to send to a large number of college presidents a circular 
calling for an answer, relates that General Lee was the only one 
from whom he received a reply. Nor did he confine himselfto the 
details of the administrative side of his position. He was con- 
stant in visiting examinations and recitations, remaining a few 
moments, asking pertinent and stimulating questions in every 
sort of subject, then departing with the dignified bow of his 
grave, old-fashioned courtesy. 

And his intellectual interest was much more than a mere rou- 
tine observation of pedagogical work. As may be seen from his 
yearly reports to the trustees, he set himself immediately to de- 
vise large educational plans, which went far beyond the means 
he had to work with and far beyond the traditions that prevailed 
about him. Brought up at once with old habits of thought and 
modern practical training, he would have saved, if possible, the 
liberal, classical culture of the past, yet combined it with the en- 
ergetic commercial methods of new America. He wanted to build 
up his scientific courses, his laboratories, begged money for them, 
sought teachers for them. He designed an elective system which 
was most broadly in advance of current ideas; yet he saw the 
necessity of checking such a system by rigid supervision and con- 
straint. In other words, so far as his limited opportunities will 
allow us to judge, he was a thinker in education as he was a 
thinker in war. 
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But these were “worlds not realised,” and I find him in his hu- 
man relations even more worth study. He managed his faculty 
as he managed his generals, with firmness tempered by an ever- 
ready sympathy. In their personal welfare he took the kindest 
and most genuine interest. “My wife reminds me,’’ says Profes- 
sor Joynes, “that once, when I was detained at home by sickness, 
General Lee came every day, througha deep Lexington snow, and 
climbed the high stairs, to inquire about me and to comfort her.” 

At the same time he was himself minutely exacting about mat- 
ters of duty and wished others to be so. A professor walked into 
church with his pipestem protruding from his pocket. This 
caused some comment in the faculty meeting, and the offender 
took out the pipe and began cutting off thestem. ‘No, Mr. Har- 
ris,’ said the general, ‘“‘don’t do that; next time leave it at 
home.” The narrow circumstances, not only of the college, but 
of the whole South, seemed, to Lee at any rate, to demand the 
closest economy. One day a professor wished to consult a cata- 
logue and was going to tear the wrapper off one prepared for 
mailing. Lee hastily handed him another already opened. ‘‘Take 
this, if you please.” Regularity and punctuality were his cardi- 
nal principles, and he did not like others to neglect them. A pro- 
fessor who was not always constant at chapel one day spoke 
warmly of the importance of inducing the students to attend. Lee 
quietly remarked, ‘“‘the best way that I know of to induce students 
to attend is to set them the example by always attending our- 
selves.” 

Some of these anecdotes and the many others like them suggest 
that Lee may have appeared just a little of a martinet, just a lit- 
tle over particular. I suspect that he did occasionally appear so 
to some who have forgotten it now, or do not wish to remember 
it. Yet the general testimony is that kindness of manner made 
up for any sharpness of speech, and, as we have seen that his 
greatness in war came from his wide knowledge of all rules and 
his perfect willingness to fling them aside at the right moment, so 
we find that in peace he thought nothing of tradition or system 
when it trammelled the progress of the soul. ‘Make no needless 
rules,’ he told his teachers. Again, “‘We must never make a rule 
that we cannot enforce.” And when one of them appealed to 
precedent and urged that “We must not respect persons,” Lee re- 











310 THE SoutH ATLANTIC QUARTERLY 


plied, ‘I always respect persons and care little for precedent.” 
Coming from aman whose life was built on law and the reverence 
for law, I call that magnificent. 

On this wise balance of law and liberty his whole discipline of 
the college was based. It might be supposed that as a military 
man, brought up in a military school, he would be a firm believer 
in the military methods of training of which we now-a-days hear 
so much. It is only another instance of his breadth of mind that 
this was notso. “I haveheard him say,’ writes Professor Joynes, 
“that military discipline was, unfortunately, necessary in military 
education, but was, in his opinion, a most unsuitable training for 
civil life.”” Without going to any opposite extreme, he believed, 
as we have seen above, in reducing rules to the minimum, in mak- 
ing rules simple and not vexatious, believed that the highest aim 
of education was to produce a type of character which should 
leave rules unnecessary. ‘‘Young gentleman,”’ he said to onenew- 
coming student, ‘‘we have no printed rules. Wehave but one rule 
here, that every student be a gentleman.” And in a general circu- 
lar issued after some public disturbance he embodied hisidea com- 
pletely. ‘The Faculty therefore appeal to the honor and self- 
respect of the students to prevent any similar occurrence, trust- 
ing that their sense of what is due to themselves, their parents, 
and the institution to which they belong, will be more effective in 
teaching them what is right and manly than anything they can 
say.” 

Such leniency of system of course sometimes works havoc. Not 
when it is supported by the personal force which Lee gave it. He 
governed his students as he had governed his army. His repri- 
mands were gentle and quiet, but they were effective. They did 
not sting, but they stirred and touched and inspired. Rough and 
bitter he could not make them. When some one remonstrated a 
little on this, he answered: “I cannot help it; if a gentleman can’t 
understand the language of a gentleman, he must remain in igno- 
rance, for a gentleman cannot write in anv other way.”’ Never- 
theless, it seems that he usually achieved his object. For all his 
gentleness, the wildest boys were apt to come out of his office in 
tears. One, who had boasted that this would not happen, under- 
went the same experience as the rest. ‘What did he do to you? 
Did he scold you?’ were the eager inquiries. ‘No, I wish he had. 
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I wish he had whipped me. I could have stood it better. He 
talked to me about my mother and the sacrifices she is making to 
send me to college, and, before I knew it, I was blubbering like a 
baby.” 

As with his officers and soldiers, he had endless ingenious devices 
of kindly fun for making reproof more tolerable—and more effect- 
ual. A student was once called to account for absence. “Mr. M., 
I am glad to see you better,’”’ said the general smiling. ‘But, 
general, I have not been sick.’”’ ‘‘Then I am glad you have better 
news from home.” “But, general, | havehad no bad news.” “Ah,” 
said the general, “I took it for granted that nothing less than 
sickness or distressing newsfrom home could have kept you from 
your duty.” In the same vein Mr. Page tells a story of being late 
for prayers. ‘Mr. Page,’’ remarked Lee, “will you kindly give 
my compliments to Miss——— and ask her if she will please have 
breakfast a little earlier for you?” 

And again, as with the officers and soldiers, back of Lee’s dis- 
cipline there was love. He was not thinking of his own dignity, 
or even of the reputation of the College. He was thinking first of 
the boy and of what could be done to save him. And the boy 
knew it. It is said that often in the faculty meetings, when a 
case seemed hopeless and expulsion the only remedy, Lee would 
plead, ‘Don’t you think it would be better to bear with hima 
little longer? Perhaps we may do him some good.” 

With scholarship it was as with discipline for conduct. Lee 
made it a point toknow every student, know his character, know 
his record, know even his marks, when necessary. A boy’s name 
was one day mentioned. “I am sorry to see he has fallen so far 
behind in his mathematics,” the general observed. ‘‘You are mis- 
taken, general, he is one of the very best men in my class.” “He 
only got 66 on his last month’s report,”’ was the answer. Investi- 
gation showed that the president was right as to the report, 
but a mistake had been made in copying 66 for 99. 

Reproof, encouragement, exhortation as to study were given in 
the same vein, with the same tact and ingenious aptness, as for 
other things. Toone parent of anegligent pupil he writes: “I have 
myself told him as plainly but as kindly asI could that it was 
necessary for him to change his course, or that he would be oblig- 
ed to return home. He has promised me that he would hence- 
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forth be diligent and attentive, and endeavor to perform his duty. 
I hope that he may succeed, for I think that he is able to do well 
if he really makes the effort.”” Of another similar case he remark- 
ed, in his humorous fashion, “He is entirely too careful of the 
health of his father’s son. Wedo not want our students to injure 
their health studying, but we want them to come as near to it as 
it is possible to miss. This young gentleman, you see, isa long 
way from the danger line. 


” 


And again he offered a like suggestion 
to the pupil himself. “How is your mother? I am sure you 
must be devoted to her; you are so careful of the health of her 
son.” 

Many of these incidents are doubtless trivial in themselves. 
They are valuable as showing how entirely Lee was devoted to 
his work, and that he threw himself into the task of building up 
a little college with as much zeal as he had given to the creating 
of a great nation. What counted with all these young men was 
his personal influence, and he knew it. In point of fact, he was 
creating—or recreating—a great nation still. His patience, his 
courage, his attitude towards the past, his attitude towards the 
future, his perfect forgiveness, his large magnanimity, above all 
his hope, were reflected in the eager hearts about him and from 
them spread wide over the bruised and beaten South which stood 
so sorely in need of all these things. I have referred in an earlier 
chapter to the immense importance of his general influence in 
bringing about reconciliation and peace. It is almost impossible 
to overestimate this. We have the high northern evidence of 
Grant: “All the people except a few political leaders inthe South 
will accept whatever he does as right and will be guided to a 
great extent by his example.” Perhaps nothing will better illus- 
trate the passionate testimony of southerners than a simple an- 
ecdote. A Confederate soldier told General Wise that he had 
taken the oath of allegiance to the United States. ‘You have 
disgraced the family,’’ said Wise. ‘‘General Lee told me to do 
it.” “Oh, that alters the case. Whatever General Lee says is all 
right. I don’t care what it is.” Does not the knowledge of 
these things double the pathos of that profoundly pathetic sent- 
ence in one of Lee’s later letters? ‘“‘Life is indeed gliding away 
and I have nothing of good to show for mine that is past. I 
pray I may be spared to accomplish something for the benefit of 
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mankind and the honor of God.” If he had accomplished noth- 
ing, what shall be said of some of us? 

Yet, in spite of all this, it must be admitted that Lee’s life will 
always be regarded as a record of failure. And it is precisely be- 
cause he failed that I have been deeply interested to make this 
study of him. Success is the idol of the world, and the world’s 
idols have been successful. Washington, Lincoln, Grant, were 
very great. But they were successful. Who shall say just how 
far that element of success entered into their greatness. Here 
was a man who remains great, although he failed. America in 
the twentieth century worships success, is too ready to test char- 
acter by it, to be blind to those faults success hides, to those 
qualities that can do without it. Here was a man who failed 
grandly, a man who said that “human virtue should be equal to 
human calamity” and showed that it could be equal to it, and so, 
without pretence, without display, without self-consciousness, 
left an example that future Americans may study with profit so 
long as America is America. 

A young sophomore was once summoned to the president’s 
office and gently admonished that only patience and industry 
would prevent the failure that would inevitably come to him 
through college and through life. 

“But, general, you failed,’’ remarked the sophomore, with the 
inconceivable ineptitude of sophomores. 

“T hope that you may be more fortunate than I,” was the tran- 
quil answer. 


Literature can add nothing to that. 











Force and Right in the Government of 
the World 


WiiuraM P. Few, 
President of Trinity College 

“Force and right are the governors of this world—force till 
right is ready,’”’ wrote Joubert in striking phrase. And force and 
right does each have its place in the government of the world, in 
every form of organized society, and in the life of every individual. 
The more primitive the society is, the larger is the place that force 
must have; the more enlightened it is, the more does right pre- 
vail. But in all human societies force must frequently be called 
upon to hold the field till right arrives. Likewise the more prim- 
itive theman, the more must force be relied upon; the more en- 
lightened he is, the more may he be trusted to the guidance of his 
own inward sense of right. 

To find the proper relations between force and right has been 
and still is a difficult problem both in the management of human 
societies and in the conduct of individual lives. In a general way 
it may be said that force can be applied to conduct, never to 
opinion. Conduct may, and often should, be madeto conform to 
standards outside of itself, while there can be no possible compul- 
sion of the mind. The power that moves it must be inward; it is 
moral compulsion, the compelling sense of right. Thissense of 
right resides in the heart, and so it is that out of the heart are 
the issues of life. Discipline and coercion of the body are some- 
times necessary, but the soul loses its tone and health as soon as 
force supplants right there. 

Even in the field of conduct, where force must sometimes be ap- 
plied, it should always be so used as to lead to its own ultimate 
supplanting by right and should be given over as soon as possi- 
ble; the prescriptionis, ‘force till right isready.’”’ Theinexperienced 
boy needs to be hedged about with restraints, but the restraints 
should be so administered as to fit him for the responsibilities of 
manhood. There is no doubt that a certain amount ofcompulsion 
must heused inthe government of a child. He is without the safe- 
guards of experience and acquired wisdom, and for a good many 
years of his life his safety depends upon authority. But this author- 
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ity should always be exercised in such a way as that he may be grad- 
ually prepared for personal liberty. He needs to be so sheltered 
and so guided that his growing experience will lead him out of 
the helplessness of childhood and the innocence of youth into the 
undisputed strength of manhood; for liberty, if it is to be useful 
to the individual himself or to society at large, must be preceded 
by character. 

Doubtless too much authority always does harm, but our 
danger today lies in the opposite direction; for the use of force, 
and the heroic treatment of the good old times, seem to be gone 
forever, and there is at present an unmistakable tendency to- 
wards hurtful looseness in American homes and in all grades of 
American education. This growing slackness in the home and in 
the school, unless checked, will undoubtedly develop not strength 
but weakness in the men and in the citizens of the future. These- 
vere discipline and fixed programmes of the old education needed 
to be relaxed and made more attractive, but the movement in 
this direction may be carried too far. The effort to make the 
path of duty always easy and alluring to human beings is fore- 
doomed to failure. No man in the conduct of his own lifecan rely 
at all times upon his enthusiasm and genial sense of youth, but 
he must often hark back to the stern daughter of the voice of 
God. 

The new education is relying too much upon the interest of the 
pupil. To be sure, it is an unspeakable gain that the child shall 
like his studies and be thorcughly interested in his school; and 
the improvement made here has made this a happier world. But 
where interest flags, as flag it sometimes must, the pupil must be 
taught todo hard and disagreeable tasks, and taught todo them 
until he even learns to love todo them. Again itis, “force till 
right is ready.”” As acollege officer who has had considerable 
observation, I feel sure that the premature and injudicious lifting 
of the weight of authority in American homes and schools and 
the effort to make the life and education of the child always easy 
and attractive are breeding a softness and lack of the real stuff 
out of which men are made, that bodes no good for the future of 
our country. 

I have considered thus at length the place of force and right in 
the proper development of the boy into manhood, not only be- 
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cause it isa matter of concern to men in all generations, but 
because it typifies the whole religious and political history of 
mankind. Just asin the experience of the individual the boy is 
prepared, through the restraints of a well-regulated home and a 
well-ordered education, for the liberties of developed manhood, so 
in the religious history of the race, supremely exemplified in the 
Hebrew and Christian religions, the compulsion of law comes 
before the freedom of grace. Inthe old dispensation men were 
held by the restraints of the law; in the new it is the Truth that 
makes us free. 

One incident in the life of the Founder of Christianity forms the 
most striking possible contrast between the utter futility of cruel 
force and the invincible power of right. ‘And while he yet spake, 
lo, Judas, one of the twelve, came, and with hima great multi- 
tude with swords and staves, from the chief priests and elders of 
the people.” Judas, with the enraged mob, on the one side, a per- 
fect embodiment of hideous cruelty, set over against the blameless 
Savior of Mankind—if ever force in behalf of the establishment of 
truth was justifiable, surely this was the time. But Jesus Christ 
had proposed to be the founder of an everlasting State and the 
legislator of a world-wide society, and therefore at the very out- 
set of his public career he had deliberately determined to build his 
empire upon the consent and not upon the fears of mankind; for 
I believe the marvelous story of histemptationis best understood 
if we suppose it to have been at least in part caused by his grow- 
ing consciousness of supernatural power and by the incitement 
to employ force in the establishment of his Messianic kingdom. 
In response to this temptation then, he said, ‘‘Get thee behind me, 
Satan.” So at the end of his earthly career he proclaims this per- 
haps most novel and revolutionary of all his teachings, “‘all they 
that take the sword shall perish with the sword.” This in no 
sense teaches or remotely implies, I think, the weakly latter-day 
doctrine of passive obedience and non-resistance. For it is only 
a little while before this, when he found the money changers and 
the traffickers in small merchandise turning the temple of God in- 
to a den of thieves, that he cast them out. To control such con- 
duct he was not above the use of force; for we are told that he 
made a scourge of small cords and with righteous indignation 
he drove the thieves from his Father’s house. This last incident 
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seems to be in keeping with the belief that in human societies 
force must sometimes be applied to conduct. But the former in- 
cident in extraordinary circumstance and by revolutionary teach- 
ing emphasizes the futility of force in the permanent establish- 
ment of right among men, and is in its originality strong evidence 
of the incomparable, the divine wisdom of the Great Teacher. 

And this lesson of the Founder has been of all his lessons per- 
haps the hardest for good men to learn; for goodness implies 
moral warmth, and in the presence of evil it is not easy to hold in 
check the passion of purity and the enthusiasm of virtue. And so 
it has happened that inthe past two thousand years force has too 
often been mistakenly brought to the support of right. After 
three hundred years of bloody persecution the Christian Church 
came to perhaps the most dramatic and exultant moment in its 
history when Constantine the Great joined its ranks and gave to 
the scattered and stricken Christians the security of state protec- 
tion and put back of them the authority of a great name. But 
this moment of seeming triumph instead of ushering in a new day 
proved to be the beginning of a long night; for the heathen 
element of force here entered into the church, long to remain in 
the vast and elaborate system of coercion which ensued. This 
was kept up longer in Spain than elsewhere, and its dire effects 
are well illustrated by the history of that country. Spain tried to 
stand still, forgetting that time in its course alters things and 
that nothing isso turbulent and disturbing to society as the 
strain to keep things fixed in a world which is controlled by the 
law of eternal progress. In the effort to beat back all change 
Spain thwarted all growth and became the laggard nation of Eu- 
rope; it held childishly to its religious inheritance from the past 
and refused to allow it to be touched by the spirit of progress, 
which is a part of all healthy human life,—religious and every 
other sort. The nation starved its religion almost to death; and 
it has persisted, to be sure, but asa shriveled infant with the 
grotesquely ancient face and the low vitality of premature old 
age. 

This heathen element of force dies hard. It assumes many 
shapes and manifests itself in many ways. In our time even lib- 
eralism has called to its side a mild form of force, and on a wide 
scale we today are beholding the illiberality of liberalism This 
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boasted liberalism wears an ugly face, and by human perversion 
it seems to breed another and opposite form of force—a sort of 
obstinacy on the part of good men, a reaction into what Arnold 
of Rugby called “that natural but most deadly error of human 
indolence and corruption, that our business is to preserve and 
not toimprove.” This false liberalism and this reactionary and 
ultra conservatism are alike disturbing elements in all societies. 

The danger in the coercion of religious opinion lies in the inevi- 
table and violent reaction into irreligion, as for example, in the 
case of the French revolutionists. For they would dethrone not 
only the king, but God as well. But even more dangerous is a 
certain polite and invincible indifferentism which is apt to follow 
coercion, and which is everywhere the arch enemy of the truth. 
The action of force and the reaction from it into indifference and 
neglect, I think I can illustrate by a brief reference to one chapter 
in the history of education. Up to the time of the establishment 
of our republic, education had everywhere rested upon a religious 
or, at any rate, a moral basis. But unfortunately force had got 
in its deadly work and religious tests were rigorously enforced 
upon the teachers and thetaught. This attempt to force religious 
education down the throats of the unwilling led inevitably to a 
swing of the pendulum to the opposite extreme, that education 
has nothing to do with religion or even with morality. There re- 
sulted provisions in state constitutions that put a most serious 
handicap upon American public education. The opportunity to 
teach the Bible and Christianity, free, of course, from all compul- 
sion and free of every vestige of sectarianism, would be in every 
grade of education of inestimable value. The general proscrip- 
tion of religious, and therefore practically of moral, teaching 
in American public education is a national calamity the magni- 
tude of which is not yet fully appreciated by the country. And 
this gigantic and far-reaching defect in our civilization is a pow- 
erful proof of the evil of all force in religion. 

So also in the political history of mankind force and right have 
been the governors of this world. Early societies were unlimited 
monarchies; government was control by the strong. It was the 
right of might. The general trend has been steadily towards 
democratic and self-governing organizations of society. This 


growth has seemed at times distressingly slow. But in the long 
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run the slow growth of democracy has not been an unmixed evil. 
For while democracy seems to be the true goal of humanity, yet 
on the whole it has perhaps been a good thing that there have 
been restraints upon democracy itself. Here again force has at 
times had to hold the field till right arrived. This principle still 
holds in the management of inferior and backward races. It is 
not liberty but sheer cruelty to throw upon a people responsi- 
bilities for which they are not ready, just as it would be a crime 
to give absolute freedom to an inexperienced child. A grave mis- 
take of this sort, as everybody knows, was made in this country 
when full responsibilities of citizenship were thrust upon the 
negro race without first preparing the race for these high civic 
duties. So in the treatment of prisoners restraints are necessary, 
but humane societies have yet fully to learn that force should even 
here be so used as to lead to right, that prison experiences should 
be not simply punitive but largely reformatory in their nature 
and effect. 

I have just spoken of the use of force in the management of 
races and individuals not capable of governing themselves, but 
even when we rise in the scale, in order to insure stability and the 
steady onward movement of mankind it would seem to be neces- 
sary to have a system of checks and balances in every form of 
government. 

It is better that the growth of self-government even should be 
slow and sure than thatit should be rapid and uncertain. We need 
especially in this country today a system of checks and balances 
that will bring to bear upon all important questions the most 
enlightened public opinion as represented by the sober second- 
thought of the American people. 

The breaking down of the system of checks and balances pro- 
vided in the Constitution by the Fathers would not only threaten 
the permanency of our institutions, but by making all public life 
more insecure would render still more difficult the hardest task of 
a democracy—the task of developing high moral courage in pub- 
lic men. If tenure of office in this government is made too inse- 
cure, shall we in the future witness such a spectacle as startled 
and thrilled the whole country when, in 1878, L. Q. C. Lamar, of 
Mississippi, in no spirit of defiance to his people, but in unalter- 
able allegiance to the right as he himself saw it, rose in his place 
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in the United States Senate and dared to vote against the instruc- 
tions of the legislature of his state? Courage and moral energy 
like this is the glory of our republic, and to foster these qualities 
ought to be a main concern of all civilizations. 

This particular lesson needs emphasis today. We have been in- 
sisting upon the rights of men. It is now time to insist on the 
duties of men. If democracy is to endure, it must exist alongside 
of excellence, otherwise it will prove to be the most dangerous 
form of government ever known; for its evils would be all-per- 
vasive. Ifa king is bad he can be put out of the way, but if the 
whole people should go wrong where would the remedy lie? 

Upon the ancient doctrine of the right of might rests the gov- 
ernment of monarchs and kings and the administration of justice 
by means of the trial by ordeal out of which later grew the use of 
torture and persecution. These survived still in the abuses of an 
inflamed public opinion too often brought to bear upon individuals 
in all societies. Ifthe old right of might assumes the form of the 
right of mere majorities, then this latest will be the most dan- 
gerous form the doctrine has assumed in all its long history. 

The preparation of a democracy for self-government is a stu- 
pendous task. We need therefore, I say, to stress not so much 
the rights of men, for they are now pretty well established, but 
the duties of men. There are grave dangers in the glorification of 
democracy and in teaching that majorities are always right, 
whether they are right or not. And dangers too in the kindred 
doctrine of the perfectibility of human nature upon which state 
socialism seems to be built,—the doctrine that to improve men we 
need only to improve their environment. Improved conditions 
do help to improve manhood: but we must not leave out of ac- 
count human nature which is the one stable and unchanging 
thing in the world. The way to improve society is to train the 
minds and strengthen the characters of men, to increase the num- 
ber of those who can think correctly and act in accordance with 
right. 

It is only fair toright to give itan open field. And thisdemands 
that the minds of men shall be absolutely free to accept truth as 
they see it and free to defend it without the possibility of coercion 
or persecution. Ido not wish to be understood as advocating 
that we should commit the issues of right to the main chance of 
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things and trust that it will be borne on the stream of tendency 
and taste towards that destiny to which, either against or with 
our wills, it must inevitably drift. Quite on the other hand, I 
strongly believe that progress of whatever kind is never an acci- 
dent, and is never a blind onward movement that has no suffi- 
cient cause and no intelligible explanation. The world only 
grows better, even in the moderate degree in which it does grow 
better, because individuals wish it to be better, and take the right 
steps to make it better. Man is himself the agent of all his im- 
provement. And this improvement comes about through indivi- 
dual initiative and individual effort. 

But this projection of the individual into society can be done 
only through ideas and never throughforce. This does not imply 
that we are not to combat error and resist evil to the utmost of 
our ability; but we must remember that we cannot force men to 
accept our view, however dear it may be to us, or force them to 
be what we think they ought to be, however imperative this may 
seem tous. We cannot force, we must convince and persuade 
them. 

This patient waiting for the harvest often calls upon us to let 
the wheat and the tares grow together; it is perhaps in a sense a 
toleration of evil. But there is no erecting of evil into good; 
there is no utility oferror. All truth is wholesome, all falsehood 
is hurtful. While error then must never be accepted as good, yet 
it may be, and often is, necessary to wait tostrikeit down, and we 
must be careful not to do good insuch a way that evil will come 
of it. And in this connection I raise the question, Why is it that 
a religious age is always followed by reaction into irreligion, a 
generation of inspired and imaginative poets succeeded by an age 
of prose and reason, an era of prosperity quickly superseded by 
depression? Is not this ebb and flow in human history, which 
every student has remarked, due to the tyranny of the majority, 
to the tendency at these floodtide periods for the men and style 
that dominate the epoch to force everything their way and to 
whip everybody into line, with a consequent reaction in the op- 
posite direction? Is not human nature so constituted that the 
tyranny of the majority will always lead to reaction or to revo 
lution? And is it not true that all reforms promoted by force and 
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not by ideas have done more harm than good? Ifthe answer to 
these questions that I get from a study of history becorrect, then 
it is always foolish and wrong to attempt to run rough-shod 
over the minds or to bully the moral sense of men. 











Problems ot State Religious Instruction 
in Germany 


Roy TEMPLE Howse, 
Prussian-American Exchange Instructor in English in the Guericke-Oberrealschule, 
Magdeburg, Germany. 

There is a malicious story, of presumably foreign parentage, 
about a German father who made a very judicious choice of pro- 
fession for his three sons, basing the choice on their personal pe- 
culiarities. The first, a refined, scholarly young man, he set up 
in business; the second, who was of a peculiarly shrinking and 
peaceable disposition, he sent into the army; the third, a mater- 
ialistic and worldly nature, he educated for the church. Such 
stories sacrifice everything to the element of surprise; but a for- 
eigner cannot fail to be struck by three conditions which the 
three sons typify. He meets a surprising number ofcultured men 
in business, he finds the military fraternity a very quiet and 
peaceable one; and to an outsider at least, the German Lutheran 
Church seems surprisingly easy-going, liberal,—may I say it with- 
out implying too much of criticism,—worldly ? 

The young German weighs the advantages and disadvantages 
of the various professions, and one goes into business, another 
becomes a doctor, a third a minister. There does not seem to be 
particularly more of emotional appeal or consciousness of a ‘“‘mis- 
sion” in one case than in the others. The state minister is rea- 
sonably well paid, for Germany,—the difference between incomes 
in the so-called “learned professions”’ is not so great as in Ameri- 
ca,—he lives a comfortable life, with due attention to eating and 
drinking, and his duties are not onerous unless he chooses to 
make them so. He must preach on Sunday to empty benches,— 
I have attended services in a magnificent city church which has a 
seating capacity of a thousand and an average afternoon attend- 
ance of thirty,— but he grows used to that. He may believe 
pretty much as he pleases, so long as he does not air any pos- 
sible heresies too vigorously, and his life in general is as much a 
matter of calm routine as that of the school-teacher or any other 
state official. 

But he sometimes says too much. The Lutherans have been 
deriving a great deal of amusement from the difficulties which the 
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Pope’s Modernist Oath is giving the Catholic clergy, and from 
the humiliating outcome of the unfortunate Prince Max’s efforts 
to concilate the conservative and progressive wings of that 
church. Now a similar storm is brewing in their own ranks. 
Minister Jatho of Cologne, an “advanced” thinker whose the- 
ology is Unitarianism and whose brilliant rhetorical addresses 
draw large audiences in a Catholic city and a non-church-going 
denomination, has tried the patience of his colleagues beyond en- 
durance and is to be tried for heresy. Germany stands aghast. 
It is not easy for a state preacher to lay himself liable to the 
charge of heresy, but Minister Jatho has accomplished the feat. 

The adult male Protestant German goes to church only on the 
special Festfage; the Day of Penance, Christmas Day, etc. He is 
reasonably sure to go at such times, and the churches are uncom- 
fortably crowded; but very few men, and many fewer women 
than in America, go to church every Sunday. An excellent mar- 
ried lady of the writer’s acquaintance told him recently that she 
is a member of St.——’s Church, but that she has not attended 
service there in years; that she goes to service occasionally, but 
always to the Cathedral or St. 
ing and better music. 





*s, where there is better preach- 


None of this is true of the other leading denomination. The 
Catholics, who comprise one-third the church population, are 
much more interested in their services and their doctrine. They 
are not only faithful church-goers, but they work for the spread 
of Catholicism seven days in the week. Every one knows of 
their political activity in the Reichstag. Their zeal for the cause 
is not adequately accounted for by denominating them a militant 
minority,*—they are driven by a force which is enormously more 
powerful than the religious impulse that moves the excellent but 
spiritually lukewarm modern follower of Luther. 

Germany is a sort of military theocracy, but she is not as exclu- 
sive as the old Jewish state. Provision is made in the schools, 
for example, for the Lutherans, the Catholics, and the Jews. Every 
child who attends school receives instruction in the doctrines of 
one of these churches. There are Protestant state and city 
schools, Catholic state and city schools, and,—in Frankfort on 
the Main, Hamburg and another city or two,—Jewish state and 





*However, I have found the Lutherans much more devoted to their church in Catholic 
cities. 
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city schools. A city which is prevailingly Protestant will per- 
haps have no Catholic schools, and as I have implied, Jewish 
schools are not numerous; but the Catholic or Jew who attends 
a Protestant school will receivefrom a teacher who is paid by the 
government the sort of doctrinal instruction his parents demand. 
Thus in a given school, while a regular religion teacher is assur- 
ing the bulk of the pupils that the Pope’s claims to represent 
Christ on earth are spurious, certain members of his class are 
absent for the period and busied with a priest who informs them 
that Luther wasa subverter of Christ’s earthly kingdom, and 
certain others are learning from a state- or city-appointed 
rabbi that Christ himself was an impostor. In theory there is, 
outside of the religion classes, religious freedom in the schools as 
elsewhere; but in practiceit is a very difficult matter for a teacher 
of one confession to secure or retain a regular post ina school 
whose management holds to another. Thusa young Jewina 
certain city in Posen, who practically forced his way into a posi- 
tion in a city gymnasium by the brilliancy of his attainments and 
in spite of the ill-will of the authorities, suffered veritable tor- 
ments at the hands of anti-Semitic youngsters with the apparent 
connivance of the school management, and at last found it neces- 
sary to resign. 

Attendance at a dozen different religion classes conducted by 
almost as many different teachers should furnish data enough to 
make the statement a reasonably confident one that religious 
instruction, in the Protestant schools at least, is not pursued 
with enthusiasm by either teachers or pupils. The German boy 
is in general an apt, interested, obedient and careful student; but 
he is very much less so in religion than anywhere else. There is 
little vitality in the work. Undergoing such a system of state 
religious instruction during his years in school, it does not seem 
surprising that the average German fails to go to church more 
than three or four times a year thereafter. 


The confining of religious instruction to the doctrines of the 
three churches mentioned works a peculiar hardship on the 
Methodists, the Baptists, the Adventists, the Apostelgemeinde, 
and the various other exotic denominations which aggregate a 
large membership and most of whose members would infinitely 
prefer that their children receive no religious instruction in the 
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schools than the sort which is placed at their disposal,—not to 
speak of the Monists and the Freireligioese Gemeinden, who hold 
religious instruction of all sorts worse than useless. Certain 
chapters of the last-mentioned society have secured permission 
to keep their children out of the religion classes and give them 
ethical instruction themselves instead; but, as far as I have been 
able to learn, the general practice of non-adherents to the school 
faith is to allow the boys and girls to attend, and attempt to 
counteract the effect of the teacher’s doctrine by discrediting him in 
the eyes of the pupil. Thus I know a small Adventist of an argu- 
mentative turn, who must be a veritable thorn in the flesh of his 
Lutheran religion teacher. 

Professor Broda, the Paris sociologist, remarked recently* that 
there is a remarkable analogy between German Lutheranism and 
Japanese Shintoism,—each a state religion supported with great 
zeal by the royalfamily and involving a slavish devotion to them; 
each a formal religion in which very few of its professors cherish 
a profound belief. He might have carried the parallel much far- 
ther. In both countries there is sufficient freedom to allow exotic 
religions to take root and flourish,—and as the German, like the 
Japanese, is free from the Anglo-Saxon egotism and ready to 
learn from other nations, both countries are flooded with enthu- 
siastically received foreign zsms. The German is not lacking in 
religious possibilities. When his zeal is set on fire from without, 
it burns with a strong and steady flame. The heroism of J. G. 
Oncken and the early Baptists furnishes one of the most thrilling 
chapters in the history of the modern church; and the quiet 
refusal of the Seventh Day Adventists in the army to work on 
Sunday is not as simple a matter as it sounds. There is in 
Magdeburg a young man who has just finished his term of ser- 
vice as a soldier, and who a few months ago spent two weeks in 
solitary confinement in a dark room rather than obey his officer 
and clean up the barracks on the Adventist Sabbath; and a sol- 
dier in Berlin has been sentenced to five years’ imprisonment for 
a similar offense. The case has been appealed, and experts are 
considering whether such a manifestation of constancy to 
religious principle is not an evidence of insanity. If they decide 
that piety is a pathological condition, the sentence may be 





*In an address before the Magdeburg Monistenhund in January. 
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reversed. A peculiarly wild and vehement organization, the Afos- 
telgemeinde, a sect which was started in England and whose vota- 
ries speak with tongues, delivering God’s messages in the first 
person, is spreading like wild-fire and already has a large member- 
ship in every city of importance. TheGerman can grow as “hap- 
py’ as the American negro, but he seems to require a message 
from another race to make him so. 

With Lutheran pulpits filled with free-thinkers, with the luke- 
warm orthodox and the privately heretical teaching religion in 
the Lutheran schools, with Social Democrats and foreign proph- 
ets preaching insubordination,—what is to come of it all? Prob- 
ably nothing serious. The German is born to serve under au- 
thority, and the prospects are that he will continue to do so, 
keeping his opinions to himself, and will march on to political and 
industrial supremacy under the vigorous leadership of the Kaiser 
and the Lutheran Consistorium. 











A Note on a Reputedly Incomprehensible 
Poem 


ELMER JAMES BAILEY 
Author of ‘The Novels of George Meredith: A Study”. 

Even the most unthinking devourer of novels has at last learn- 
ed to say with glib assurance that George Meredith’s right to 
permanent renown rests upon his surpassing power in the char- 
acterization of women. The assertion sounds well, and on occa- 
sion has been knownto gain adherents to ‘“‘that acute and honor- 
able minority whichconsents to be thwacked with aphorisms and 
sentences and a fantastic delivery of the virtues.’’ Yet fathom the 
deeps upon which such flotsam and jetsam bobs along; and not 
much more will be found beneath the surface than an acquain- 
tance with some recent popular essay upon the last of the great 
Victorian novelists, or a hazy memory of a careless skimming of 
either Zhe Egoist or Diana of the Crossways. Nevertheless, smile 
as we may at the bland satisfaction of those who feel that upon 
such slight acquaintance they are competent to speak finally of an 
important author, we do not hesitate to join hands with them 
in saying that the creator of Clara Middleton and of Diana War- 
wick has portrayed women who, it has been aptly remarked, will 
bleed if you cut them. 

Now about the women of his novels and about womankind in 
general, Meredith had very decided opinions to express. Unfor- 
tunately the easily remembered aphorism appearing upon the 
first page of The Ordeal of Richard Feverel,“‘T expect that Woman 
will be the last thing civilized by Man,” has often been quoted to 
show that Meredith, through the mouth of Sir Austin, spoke his 
own “monstrous scorn” of women. Asa matter of fact, how- 
ever, women have no stancher advocate, no firmer defender than 
he. Does he find them lacking in any way, does he find them 
fickle, irresponsible, deceitful, he as readily traces the causes of 
such imperfections to man himself, to man’s inhumanity to wo- 
man. Insistently is this gospel preached in all the novels from 
the first to the last; repeatedly also does it appear in the consid- 
erable body of Meredith’s no inconsiderable verse. Itis suggested 
in Modern Love, it is touched upon in Zhe Woods of Westermain, 











A REPUTEDLY INCOMPREHENSIBLE Porm 329 


it is the motive of The Ballad of Fair Ladies in Revolt, it is the 
informing purpose of The Sage Enamoured and the Honest Lady. 

The last mentioned poem, it must be admitted, has proved a 
stumbling block even to the Meredithians themselves. Mr. Rich- 
ard Gallienne, almost the first to lift his voice with any certainty 
of tone in what he afterwards called the chant of the Meredithy- 
ramb, could do little more than speak of the poem as presenting 
mazes of unusually difficult expression. Mr. William Watson in 
a volume of essays dedicated to ‘‘one of the truest poets, George 
Meredith”’, remarked that the lines might perhaps tax the lover 
of the novelist “‘not unseverely in very much the same way as The 
Egoist might conceivably do,’ and came to the conclusion that 
they, therefore, will not stand the test of time. Of critics more 
recently expressing opinions on the same poem, Mr. George Tre- 
velyan dwells upon its obscurity, its subtlety, its ruggedness; 
Mrs. Sturge Henderson dares to callit dull; and Mr. Basel de 
Sélincourt uses the term “blurred’”’, and hints at violations of 
recognizable principles of artistic workmanship. 

In face of such arraignment, it would be the height of absur- 
dity to assert that the poem is exactly lucid, or even to be consid- 
ered as coming within that part of the Miltonic canon which in- 
sists that poetry should be more simple than prose. Let it be 
admitted at the outset, then, that The Sage Enamoured and the 
Hlonest Lady is difficult; that even the most attentive admirer 
gets lost in it, not only at the first, but at the tenth reading; that 
indeed it is scarcely possible to imagine any person’s reaching the 
state of being placidly certain that to him every line in the poem 
has yielded up its meaning. 

All this admitted, to what rank, then, may the poem be as- 
signed? What contribution does it make to thought as a criti- 
cism of life? Is it sufficiently beautiful to convince readers that it 
is wholly, or even in part, inevitable? In reply it may be safely 
said that beauty certainly exists in such lines as, 

“Lo, where the eyelashes of night are raised 
Yet lowly over morning’s pure grey eyes.” 
Sensuousness marks the poet’s thought and diction when he 
speaks of the lady’s lovely tones: 
“They waft to the moist tropics after storm, 


When out of passion spent thick incense steams, 
And jewel-belted clouds the wreck transform.” 
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Passion, too, is here; but, as always with Meredith, passion re- 
strained: 
“She meant to grovel, and her lover praised 
So high o’er the condemnatory crowd 
That she perforce a fellow phoenix blazed. 
The picture was of hand fast joined to hand, 
Both pushed from angry skies, their grasp more pledged 
Under the threatened flash of a bright brand 
At arms length up, for severing action edged.”’ 
Perhaps, indeed, all three of these characteristics,—beauty, sen- 
suousness, and passion, appear united in the description of the 
lady herself: 
“About her mouth a placid humor slipped 
The dimple, as you see smooth lakes at eve 
Spread melting rings where late a swallow dipped. 
The surface was attentive to receive, 
The secret underneath enfolded fast. 
She had the step of the unconquered, brave, 
Not arrogant; and if the vessel’s mast 
Waved liberty, no challenge did it wave. 
Her eyes were the sweet world desired of souls, 
With something of a wavering line unspelt. 
They held the look whose tenderness condoles 
For what the sister in the look has dealt 
Of fatal beyond healing.” 
Quotations such as these might be multiplied without fear of 
awakening adverse criticism except in those predisposed to hos- 
tility. Neither against the passages given nor against many oth- 
ers can the charges of obscurity or difficulty stand. Still the 
poem does abound in lines of epigrammatic terseness;—how oth- 
erwise, indeed, could it be from Meredith’s pen? Moreover, many 
longer quotations might be cited of which the thought is devel- 
oped in such a way as to give every reader pause. Nonetheless the 
trouble with the critics of Meredith is that they repeatedly fail to 
remember that his art is Gothic rather than Classical. He pre- 
sents no Parthenon rising in simple satisfying splendor, but a 
structure intricate in design and grotesque in ornamentation. 
The gargoyles are many, meeting the observer unexpectedly at 
many a turn. Ofthe mind of the lady, Meredith could write, 
without thinking for a moment that he laid himself open to ridi- 
cule; 
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“It clenched the tiny fist, it curled the toe;’’ 
of the Sage in his attempt to play the lover: 


‘Hard likeness to the toilful apes of youth 
He bore at times and tempted the sly smile.” 
In such a lover’s shocked contemplation of the lady’s confession, 
small wonder is it 
“She saw him as that herd of the forked head 
Butting the woman harrowed on her knees.” 
To make an attack upon such lines requires no courage. Re- 
moved from the conventional in expression, they awaken but an- 
tagonism in those who obtain their ideas of poetry exclusively 
from the canons of Aristotle, or look upon 7he Prelude of Words- 
worth as the last great poem possible to the English language. 
For those, on the other hand, who delight in following a thought 
which unhesitatingly seizes upon the word nearest at hand, and 
careless of violent juxtaposition of incongruous figures, turns and 
twists in unexpected ways upon itself, such passages wave an 
attractive challenge. 

The Sage Enamoured and the Honest Lady, to repeat, has been 
called difficult, obscure, incomprehensible, unintelligible; yet the 
meaning is clear. The characters are two: a man somewhat 
advanced in years and somewhat widely known as possessed of 
penetrative insight; a woman younger than the man, but at that 
magic age when she could be called 

“One fairest of the ripe unwedded”’, 


In a word or two Meredith makes her stand before us in all that 
attractiveness which draws us to Aminta Farrell, Carinthia Jane, 
and Cecilia Halkett. The Sage, in spite of his wisdom still but 
human, 
‘*Mistook for light of morn the light which sank. 

He worshipped like a young enthusiast, 

Named simpleton or poet.” 
Dismayed by his attentions the lady asked herself, “can he with 
all his penetration not see that Iam no wife for him? He must 
be saved from himself. Hard as it is, I must lay bare the secret 
of my life and soul.” 


“‘So spake she her first utterance on the rack’. 
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Gloss the story as she would, it was no pleasant thing with which 
she had to assault his ears. Confounded, he had no word to say. 
Misinterpreting his silence, the lady unflinchingly told her pitiful 
story a second time—in no way now did she spare herself, no 
word of contempt or scorn that had ever been flung at her in her 
fall was absent from her tongue. 
“‘She to herself applied the powder spark, 
For joy of one wild demon burst ere quelled, 
Perishing to astound the tyrant Dark.” 
At this the sage awakened: he understood her; he understood 
womenkind; he understood himself; and out of this triple under- 
standing he spoke, 
“He gave her of the deep well she had sprung.” 
and thereupon both he and she found themselves at peace, 


“Unknown to thousands husbanded and wived: 
Unknown to Passion, generous for prey: 
Unknown to Love, too blissful in a truce. 
Their tenderest of self did each one slay; 


Things living, slew they, and no artery bled. 
A moment of some sacrificial smoke, 
They passed, and were the dearer for their dead. 


He passed her through the sermon’s dull defile. 
Down under billowy vapour-gorges heaved 
The city and the vale and mountain pile. 


A new land in an old beneath her lay; 

And forth to meet it did her spirit rush, 

As bride who without shame has come to say, 
Husband in his dear face that caused her blush. 


Her buried body gave her flowers and food; 
The peace, the homely skies, the springs that welled; 
Love, the large love that folds the multitude’. 

In 1892 The Sage Enamoured and the Honest Lady, with a re- 
print of Modern Love first published exactly thirty years before, 
constituted a single volume. The two poems have much in com- 
mon: both in fact are different studies of a subject which was ever 
prominent in Meredith’s mind—the relation of the sexes. Indeed, 
looked at from one angle of vision, the collected writings of 
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George Meredith are an important contribution to a topic which 
is increasing in importance daily The careful reader of both the 
novels and the poetry discovers no woman-hater at all, but a 
knight ready to do battle for even the least of womankind. His 
method of warfare is surprising enough. Man, he cries, is the 
cause of woman’s infirmities—man, 


“The great Irrational who thunders power, 
Drives Nature to her primitive wild wood, 
And courts her in the covert’s dewy hour; 
Returning to his fortress nigh night’s end 
With execration of her daughter’s lures.” 


Man has so long been the hunter, woman the prey, that she has 
come to accept the fiction of his superiority as her lot, and, so 
accepting, to suffer without complaint. By Nature, the great 
Mother, she was once man’s equal, but 


“How shall a cause to Nature be appealed, 
When, under pressure of their common foe, 
Her sisters shun the Mother and disown, 

On pain of his intolerable crow 
Above the fiction, built for him, o’erthrown ?”’ 


Now and then a woman does sound a note of dissatisfaction, 
but 


“That sigh of dames 
Is rare and soon suppressed. Not they combine 
To shake the structure sheltering them, which tames 
Their lustier if not wilder; fixed are they 
In elegancy scarce denoting ease, 
And do they breathe, it is not to betray 
The martyr in the caryatides. 
Yet here and there along the graceful row 
Is one who fetches breath from deeps, who deems, 
Moved by a desperate craving, their old foe 
May yield a trustier friend than woman seems 
And aid to bear the sculptured floral weight 
Massed upon heads not utterly of stone: 
May stamp endurance by expounding fate.” 


The hasty reader might conclude from these lines that the poem 
is tending to the conventional teaching found near the end of Ten- 
nyson’s famous medley. Not so; the reconversion of the Princess 
Ida to long accepted ideas of woman, pictures though they be in 


the glorified iambics of the most ornate of recent English poets, 
3 
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could offer no sufficient satisfaction to Meredith. Mankind, to 
his mind, is in the thick of a conflict in which Nature’s laws are 
pitted against man’s laws. Drawn first to the one, then to the 
other, the man has developed a double conscience, is trying to 
serve two masters. While such strife continues, man must be 
false to both— 
“Until these twain, who spring the root and are 

The knowledge in division, plight a troth 

Of equal hands: nor longer circulate 

A pious token for their current coin 

To growl at the exchange; they, mate and mate, 

Fair feminine and masculine shall join 

Upon an upper plane, still common mould, 

Where stamped religion and reflective pace 

A statelier measure, and the hoop of gold 

Rounds to horizon for their soul’s embrace. 

Then shall those noblest of the earth and sun 

Inmix unlike to waves on savage sea. 

But not till Nature’s laws and man’s are one 

Can marriage of the man aud woman be’’. 

It can hardly be too much to assert of Zhe Sage Enamoured 
and the Honest Lady that its author, actuated by high purpose, 
adequately expressed an important subject. If from the host of 
attempts at a definition of an apparently indefinable term, we 
choose that which reads, ‘‘Poetry is noble thought nobly clothed”, 
we can have little hesitation in regarding this poem, too often 
slightingly dismissed, as something much beyond the mere ephem- 
eron of a great novelist’s idle hour. Still, a poem may be far 
above the ordinary or the commonplace in both thought and ex- 
pression and yet fail in the one thing needful—vitality. Whether 
The Sage Enamoured and the Honest Lady possesses this vitality, 
this power to endure, is a matter upon which no single critic, no 
group of critics, hostile or favorable, can speak with finality. 
Upon the value of every work of art, itis the wise years that 
must decide. 














The Free Negro in Florida before 1865* 
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Most students and even cursory readers of American history 
know that Florida became a favorite resort for runaway slaves 
from the United States, especially after our second war with Eng- 
land. They were joined by fugitives who had fled, or been en- 
ticed away, from Spanish masters. The total number of such in 
Florida in 1816 was estimated at one thousand or more. At 
the close of our struggle with England they took possesssion of 
a fort which had been built by the British at Bonavista, about 
fifteen miles above the mouth of the Apalachicola, and had been 
abandoned to the negroes when the British left. They began 
several plantations on the fertile banks of the Apalachicola and 
proceeded to terrorize the surrounding country, driving off cat- 
tle, enticing slaves to run away, and firing on boats passing up 
and down the river. Finally the nuisance became so great that 
the Americans invaded their territory and blew up their strong- 
hold, Negro Fort, killing nearly three hundred in the explosion. 

This broke the power of the negroes, and the rest of them 
scattered among the Indians as equals oras slaves. Several years 
afterwards a half breed Indian, Osceola, married the quadroon 
daughter of a fugitive slave. She was claimed during his absence 
by the former owner of her mother and carried back into servi- 
tude. No doubt this added much to the fury with which he after- 
wards led the Seminoles in the war on the whites. 

But it is not of the negroes of this class that this paper will 
treat. There were free negroes in Florida who had little if any 
connection with those among the Indians. While the latter 
decreased and disappeared, the former remained and increased 
until their ranks were recruited by the thousands in the Civil 
War. 

Very little is known concerning the number and condition of the 
free negroes in the settlements under the Spanish regime. Colored 
troops were employed by the Spanish, 150 being in the garrison 
at Pensacola at the time of the trouble with Negro Fort. They 





*The author is indebted to the Carnegie Institution, Washington, for assistance in the 
collection of the material on which this article is based. 
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were reported by an American to be a source of constant dread 
to the inhabitants.* 

The Spanish were much more free and open in their association 
with the people of an alien race than were the English, and they 
also treated their offspring resulting from such associations much 
better. An old resident of Pensacola told me that he had bought 
a piece of property which had been left by a former owner to 
“Nancy, a free woman of color, my wife.”’ The offspring of such 
unions were called creoles or creole negroes. One of the most 
prominent colored or creole families in Pensacola to-day, that of 
John Pons (Ponce?), claims descent through two Spanish officers. 
Such people formed a distinct class, were allowed many privi- 
leges by the Spanish—practically those of citizens, and came to 
the United States with their rights and privileges guaranteed by 
treaty. In consequence certain territorial legislation hostile to 
free negroes exempted those who were in Florida at the time of 
the transfer. Their descendants still regard themselves as some- 
what better than the ordinary African or American mulatto and 
are so regarded by the white people, though there is no social 
mingling of the two races. 

One of these people was the innocent cause of a teapot tempest 
which stirred not only Pensacola, but also indirectly waked up 
legislative and diplomatic circles in Washington. Nicholas Maria 
Vidal, Spanish auditor of war, died in 1806 and left his property 
to some mulatto women who were his children. When General 
Jackson appeared in Pensacolain 1821 to take charge as governor, 
one of these women appeared before him and begged that the ad- 
ministrator be compelled to wind up the estate and settle his ac- 
counts. Governor Jackson was duly horrified at such unparalleled 
delay and corruption, though he knew that such practices throve 
under Spanish rule, and made haste to issue orders in accordance 
with the woman’s prayer. When the former Spanish Governor, 
Callava, refused to surrender some papers relating to the case or 
supposed by Governor Jackson to relate to it, he was promptly 
clapped into jail, and was soon followed by the United States 
judge, who dared to issue a writ of habeascorpus for Callava’s re- 
lease.t 





*Capt. Amelung to Gen. Jackson, Ann. 15 Cong., 2 sess., 1972. 
tAnn. 17 Cong., I sess., 2301, 2414 et seq. 
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Several free colored people at St. Augustine received Spanish 
grants of land or inherited them from their white forebears. At 
least one, Joe Sanchez, was a slaveholder at the time of the 
American occupation, as the archives at St. Augustine will show. 
One of the most prominent free colored families was that of the 
Clarkes. Their white father was some time Spanish consul at 
St. Mary’s. He sent his children north to be educated, and two 
of his daughters married physicians there. They afterwards 
came back to St. Augustine and tried to secure recognition, but 
were unsuccessful, though highly respected by the whites as col- 
ored people. One old resident thought that they were given the 
choice of coming under the patrol law or leaving the country. 
They chose the latter and went to Nassau. After the war some 
of them came back and tried to recover some of their property, 
consisting of real estate and claims on the United States, but 
they were swindled out of it by rascally agents.* 

No figures have come to my notice which would furnish the 
basis for even an approximate guess at the number of free ne- 
groes in Florida at the time of the transfer. About twenty 
years later, in 1840, the census reported 398, of whom 108 were 
under ten years of age. Out of the total, 133 were in Escambia 
(Pensacola), 49 in Duval (Jacksonville), 32 in St. John’s (St. 
Augustine), and 38 in Monroe (Key West). 

The policy of the territory and of the state was decidedly hos- 
tile to the growth of a free colored population, and legislation 
designed to prevent it began soon after the American occupa- 
tion. In 1826 the council forbade free negroes to come into the 
territory. Violators of this law were to give bond of $500 to 
depart, or be sold into slavery for one year. This prohibition 
was renewed in 1832 with the simple provision that violators 
were to be arrested and sent out.t Even this form of exclusion 
was not acquiesced in without protest by outsiders. The Con- 
gressional committee on commerce presented a majority report 
declaring the imprisonment of free colored seamen for merely en- 
tering a port to be contrary to Article IV of the Constitution.t 
After this there was a lull in such legislation for fifteen years, 





*Recollections of D. L.. Dunham, F. Baya, and A. M. Lopez. 
tFeb. 10, 1832. Thompson’s Digest, 534. 
tCcommercial Advertiser, Apalachicola, Feb. 4, 1842. 
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when it was renewed in a series of acts forbidding masters of ves- 
sels to bring free people of color into Key West and Apalachicola 
or to allow such persons who were members of their crews to be 
hired or put at labor in any way on board another vessel. If a 
vessel anchored within five miles of Apalachicola with such per- 
sons in her crew, they were liable to arrest and imprisonment.* 

In spite of such laws there seems to have been some immigra- 
tion, both from the States and from Nassau intheBahamas. By 
1850 the total number of free colored people in Florida was 928, 
a marked increase over 1840. It was in this period that the spe- 
cial legislation aimed to protect Key West and Apalachicola was 
begun, and by 1855 there was a slight decrease, the total then 
being 804, though this did not include Duval, which was not 
reported. 

Unfavorable legislation probably had some effect. An old citi- 
zen of Pensacola told me that many creole negroes left there in 
the ’50’s and went to Campeachy, some of whom returned later. 
It is also true that a number left East Florida, perhaps as much 
because of unpleasant social relations,—the impossibility of asso- 
ciating with whites and an unwillingness to associate with com- 
mon negroes,—as because of unfavorable legislation. In spite of 
this, however, there was a slight increase for the decade, the cen- 
sus for 1860 reporting 932, of whom 454 were males, 478 fe- 
males. 

If the free colored population was not to be increased from 
without, neither was it to be increased from within except by 
natural process. Manumission was forbidden in 1829 under a 
penalty of $200 for every slave set free. Any one bringing slaves 
into Florida and wishing to manumit them was required to give 
bond to transport them beyond the border within thirty days. 

In spite of this law, however, there were instances of manumis- 
sion. The supreme court of Florida held (1849) that a will 
made in South Carolina (1828) providing for the manumission 
of a woman was null and void as incompatible with the relation 
of master and slave, also with the policy of South Carolina.||_ In 








*Laws of 1847, p. 62; 1849, p. 70-1; 1854, p. 31; 1859, 46-7. 
tH. Jour., (Fla.), 1850, pp. 206-7; 1852, App., 7. 

TH. Jour., 1855, App., 24-8. 

TNov. 22, 1829. Thompson, 536. 

\ISibley v. Maria, 2 Fla., 553-566. 
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another case the court held that the law against bringing slaves 
into Florida to manumit them applied to their children even 
though born in Florida. This was inferred as the intention of 
the legislature from the general policy of the state against free 
negroes. This policy was described in the following terms: 

‘The conviction upon the public mind is settled and unalterable 
as to the evil necessarily attendant upon this class of population, 
and, although treated by our laws humanely, they have ever been 
regarded with a distrust bordering on apprehension—a class of 
people who are neither freemen nor slaves, their presence at all 
times dangerous and often deleterious to the public welfare. In 
1832 the legislature of the then Territory was compelled to enact 
the most stringent laws to arrest the evil, by prohibiting the fur- 
ther migration of free negroes within her limits.’’* Besides these 
there were cases of manumission which never got into thecourts. 
Several old residents, some of whom did not know that there was 
a law against manumission, told me of instances which came un- 
der their observation. 

Undoubtedly one object of laws against manumission was to 
prevent masters from making their aged and dependent servants 
a public charge, but the Florida legislature was hostile to the 
growth of a free colored population of any kind. 

On the other hand the state made an effort to guarantee to free 
negroes the enjoyment of their freedom. Abducting or kidnap- 
ping any free negro or mulatto, or any negro or mulatto bound 
to service for less than one year, was declared a felony. If a 
white person was found guilty of the crime, he was to be fined 
not more than $1,000, or be given one hour in the pillory, or not 
more than thirty-nine lashes, or imprisoned not more than one 
year. Ifa negro or mulatto, the penalty was death.+ 

Still it sometimes happened that a free negro lost his freedom. 
One who changed his residence and went to a place where he was 
not known was in danger of being taken up for a runaway, even 
if he carried a certificate of freedom.t An old resident told of a 
free woman residing near the Georgia line whose husband was a 
slave. One day a man came along in a cart and got her three 








*Heirs of Bryan v. Dennis and Mary, 4 Fla., 445 et seq. 
tan. 6, 1851. Laws, 132-3. 
tPensacola Gazette, March 12, 1836. 
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children to ride with him. They never were heard of again, and 
undoubtedly were sold into slavery. On the other hand another 
case of stealing is said to have had a different outcome. The 
thieves became frightened before disposing of their captives and 
left them in Pensacola, where they remained as free people. 

Masters were forbidden to allow a slave to go at large and 
trade as a free man or to hire his own time, except in St. Augus- 
tine.* This exception was soon repealed, and at the same time 
the loaning of money to a slave to enable him to purchase his 
freedom was forbidden under a penalty of $50 to $500.+ In the 
course of the Civil War some provisions were made for the more 
rigid enforcement of this law.t 

Yet there were slaves who hired their time. In 1863 Henry 
Hicks, the slave of one Alston, with his owner’s consent, formed 
a partnership in blacksmithing with Henry B. Fitts. They made 
a good deal that year, and Fitts, who kept the books, bought 
certain lotsin Tallahassee. The partnership was renewed in 1866. 
What they were doing in the meantime doesnotappear. In1869 
Hicks brought suit to recover from the administrators of Fitts, 
and the lower court decreed him $3,185.42. On appeal the su- 
preme court remanded the case for retrial in accordance with cer- 
tain amended pleadings, but held that the rights of Hicks in part- 
nership while a slave must be recognized to the same extent as 
when free.J_ When reminded of advice not to enter on the suit be- 
cause he would get nothing out of it, Hicks replied: “But I got 
my name in the Supreme Court Reports.” 

One is surprised to find that the law against intermarriage 
with free negroes or attempting to live in a state of adultery or 
fornication was not passed until 1832. The penalty ran against 
whites only and was a fine of $1,000, and disqualification to hold 
office, serve on a jury, or give evidence except where negroes were 
concerned. || 

Some cases of actual intermarriage, to say nothing of adulter- 
ous cohabitation, are reported. One of the Clarke boys, who 
was a bright mulatto, wanted to marry a white woman, but the 





*Nov. 21, 1828. Thompson, 507. Dec. 10,1855. Laws, 30. 
tDec. 27, 29, 1856. Laws, 24-5, 64-5. 

tDec. 5, 1864. Laws, 13. 

{Price et al. v. Hicks, 14 Fla., 564 et seq. 

|\Jan. 23, 1832. Thompson, 512. 
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priest refused to sanction the union because they were of different 
blood. It was currently reported that this difficulty was over- 
come by the woman drinking some of her fiancé’s blood and 
swearing that she had negro blood in her veins. In one case the 
ocean is said to have been resorted to in order to evade the law.” 
Several other instances of intermarriage were recalled by old res- 
idents. 

Intermarriage of free negroes and slaves was allowed and prac- 
ticed. Robert Raymond Reid, sometime territorial governor, 
mortgaged a negro woman, described as the wife of John Mc- 
Kenzie, a free man of color, to the Southern Life Insurance and 
Trust Company. The status of the offspring of such marriages 
was determined by that of the mother, partus sequitur ventrem. 

In business and social relations the free negro was generally 
classed with the slave. The selling of firearms, powder, etc., to 
free negroes and slaves was forbidden under a penalty of $50.+ 
No one except the owner or guardian was allowed to sell or give 
liquor to a negro.t After 1856 it was forbidden to buy anything 
from or sell anything to a free negro without the consent of his 
guardian under a penalty of $100 to $500. 

Shortly after the transfer of sovereignty the city council of St. 
Augustine ordained that persons of color creating a disturbance 
or making a noise at their meetings should, upon the complaint 
of any one, be whipped at the discretion of the mayor not more 
than thirty lashes and fined not more than $10. The permission 
of the mayor was necessary for any kind of meeting of colored 
persons, and in no case were they to be allowed tocontinue danc- 
ing after midnight. The free colored person must have the writ- 
ten consent of a magistrate to be on the street after 9 p. m., the 
slave that of his master.J Pensacola exacted a fee of $2.00 for 
every negro, mulatto or “quateroon” ball.|| There were also 
territorial and state laws regulating the meeting of colored peo- 
ple. 

In criminal legislation also the free negro took his place along 
with the slave. The death penalty applied to both alike for at- 





*Statements of F. Baya, D. L.. Dunham, A. M. Lopez, and J. T. Bernard. 
tFeb. 25, 1840. Thompson, 509. 

tMarch 4, 1842. Ibid., 370. 

{Ordinance of Dec. 2, 1822. MS. Records. 

\[Pensacola Gazette, June 29, 1827. 
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tempting to poison any one, for rape on a white person, for man- 
slaughter of a white person, and for burning any kind of a build- 
ing.* The burning of any building not a dwelling ceased to be 
capital in 1848. For attempting to burn a public building the 
penalty was one hundred lashes and ears nailed to a post for one 
hour. If the guilty person was a free negro, he must pay the cost 
of prosecution or be sold into servitude. Thefree negro was for- 
bidden to sell liquor to a slave long before the white man was; if 
he furnished liquor to a prisoner, the penalty was twenty lashes. 
For using abusive language or lifting his hand against one not a 
negro or mulatto, except in self-defense, any negro or mulatto re- 
ceived thirty-nine lashes. For idle and dissolute habits he was 
liable to be sold for a term of years to the highest bidder. 

Any free negro who failed to pay any fine assessed against him, 
or to settle a judgment secured in court, could be sold into servi- 
tude to satisfy the debt. If he ran away from his temporary 
master, the penalty was doubled. Free negroes who were in 
Florida at the time of the transfer and had continued to reside 
there ever since were exempt from the provisions of this act. 

This exception was because of the treaty stipulation that the 
inhabitants of Florida should be entitled to all the rights, privi- 
leges, and immunities of citizens of the United States when Flor- 
ida was admitted as a state, and in the meantime be protected 
in the liberties which they possessed. However, several ordi- 
nances already cited, and others still to be mentioned, seem to 
have violated this clause. 

Sometimes negroes paid the penalties called for in these laws. 
Mr. D. L. Dunham, of St. Augustine, told me that he once saw a 
negro sold for failure to pay taxes amounting to $4.00. To some 
this may seem terrible in print. In practice it probably was no 
worse than, ifas bad as, the present day sentence to the rock 
pile, or the payment of fines on a Monday morning by a planter 
to rescue “his” negro from jail. It was acase of working out 
the amount due. But hardships did occur. John Proctor, of 
Tallahassee, says that he remembers being put up on the 





*Nov. 21, 1828, March 2, 1840. Thompson, 537. 
tJan. 7, 1848. Laws, 10-11. 

tThompson, 540; Jan. 15, 1859. Laws, 13-14. 
IFeb. 4, 1832; Feb. 14, 1835. Thompson, 345-6. 
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block, together with his mother and her other children, fivein all 
for sale to satisfy a judgment of $3,000 against his father, who 
had contracted debts and gone off to California in 1849. 

In 1848 all free negroes were required to have guardians. 
Those over twelve could make their own choice. If under ten, 
their parents might choose for them. Such guardians had to 
qualify before a probate judge and had the same powers over 
their wards as guardians in other cases.* The next step was to 
allow free negroes to choose a master and become slaves. This 
also necessitated a regular process in court. Slaves of this class 
were not subject to sale by their masters, nor to be taken in exe- 
cution upon judgment against the master for his debts.+ 

In the matter of taxation the free negro was suz generis. Dis- 
crimination began almost with the transfer of sovereignty. The 
first tax ordinance of St. Augustine (October 21, 1821), which 
levied a tax of 25 cents on every landowner for himself, and 
$1.00 for every slave above the age of seven, called on every 
free negro above the same age for $2.00. This city tax rose later 
to $3.00, but was only $1.50 in 1861. The territoral and state 
tax was $3.00 and later $3.30, though the poll tax on whites 
and slaves never exceeded 55 cents. The assessment rolls of Leon 
County seem to indicate that the free man of color there was 
taxed $12.50 in 1839, but this was reduced to $10 and then to 
$5.00 in 1845. The city of Apalachicola must have outdone all 
others in such discrimination when she levied upon each white 
man 21 to 60 years of age for $2.00, every slave above 10 years 
of age, $2.00, lawyers and physicians, $10, and every free person 
of color, $25.t 

Some of the free negroes managed to accumulate a little prop- 
erty, or more likely it was left tothem by white people. This was 
true particularly in Pensacola, where several colored families 
were well to do. A few owned slaves. Joe Sanchez, a free negro 
who has previously been mentioned, sold a slave at St. Augustine 
in 1821. Soon after this he bought another and also a planta- 
tion. In the later ’50’s no free negro in St. Augustine was taxed 
on slaves. George Proctor, of Leon, was credited with four, but 
his own son did not know that he ever had any, and thought 





*Jan. 8, 1848. Dec. 23, 1856. Laws, 27. 
tjJan. 15,1859. Laws, 13-14. 
tApalachicola Gazette, March 1, 1838 ; June 23, 1840, 
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that these were his wife and children. He had bought his wife. 
But for this fact, possibly she could not have been sold to satisfy 
his debts. A colored woman who lived in middle Florida near the 
Georgia line received fifteen slaves from her husband at his death. 
John Pons, of Pensacola, said that his mother was left about six- 
teen slaves by her white husband, some of whom he still supports. 
Dr. Herron knew of other free negroes who owned slaves there 
and hired them out. 

Mention has already been made of the fact that a few colored 
people were sent away by their whitefathers to beeducated. Dr. 
Herron told of a negro schoolmaster by the name of Ruby at Pen- 
sacola in Spanish days. John Proctor said that he received the 
rudiments of an education from a negro woman who was em- 
ployed for that purpose by his father. A colored woman of St. 
Augustine told me that she went for a while to a day schoolkept 
there by a colored woman, Nora Clark, until it was closed by the 
whites. After that she went to the residence of a white man and 
paid him to teach her. An old white resident of St. Augustine 
could not recall that the colored people ever had a school there 
before the war and thought it doubtful that the whites had closed 
it, if ever actually in existence. Another old resident of the 
county naively remarked: ‘Free negroes had the samechanceto 
be educated as the whites.” 

According to a strict interpretation of the treaty of cession itis 
hard to see why the free colored people in Florida at the time of 
the transfer were not entitled to political rights, but it seems 
doubtful if any of them ever acquired the right to vote. John 
Pons told me that he voted before the war, but did not seem very 
positive about it. Judge Bernard, of Tallahassee, thought that 
many exercised the right of suffrage, but several things make this 
doubtful. In the first place, Congress seems to have taken no 
thought for the free negro. The act providing for the territorial 
government directed that only free white males who were house- 
keepers should serve on juries. The definition of the suffrage was 
left to the governor and council. In the second place, neither the 
territory nor the state made any provision for colored voters. 
On the other hand, the first stateconstitution, which was framed 
in 1838-9 and became effective in 1845, limited the suffrage to free 
white males. 
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Only a few generalizations concerning the free negro in Florida 
seem safe. With only one exception all who acquired property or 
rose to any prominence, concerning whom any definite informa- 
tion has been secured, were of mixed blood. George Proctor, the 
Tallahassee contractor, seems to have been of pure blood. 
Speaking for the South generally rather than for Florida in par- 
ticular, Mr. B. E. DuPont said: ‘The free negroes were not 
thrifty, were a fall-back on the slave and his master. Their iso- 
lation apparently demoralized them with immoral and indolent 
habits. They did not accumulate property, and such as they 
had was generally left to them by white sires.” 

But there were free negroes and free negroes. In St. Augustine 
and Pensacola there were two distinct classes of such people. 
Some of those of Spanish-African and French-African origin were 
well-to-do, were thrifty, and were highly respected by the whites. 
John Pons proudly recalled the fact that he lived just across the 
street from one of the leading citizens of Pensacola, with whose 
children he often played. Yet these creole negroes of the towns 
formed a class apart. They could not mingle socially with the 
whites; with the common negro of town or country they would 
not. Concerning the country free negroes very little is known. 











Workmen’s Compensation and the Law* 
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Railway collisions, mine explosions, structural collapses, fire 
holocausts are making daily levies upon the lives of workmen. 
Numerous laws have been passed for the prevention of such acci- 
dents, in many instances to the extent of seriously interfering 
with the profitableness of an industry. But, in spite of legisla- 
tive regulation, accidents with frightful consequences to workmen 
continue, and they probably cannot be entirely prevented. Many 
industries are by nature dangerous, and accidents in them, de- 
spite all human precautions, are practically unavoidable. 

According to prevailing legal standards in the United States, 
the burden of such accidents rests for the most part upon the 
working classes. If a workman is injured or killed, the loss falls 
upon him and his family. Action can be brought against the 
employer only if the injury was due to his negligence, and even so 
the workman concerned must not have shared in the negligence. 
If the employer cannot be proved at fault, the loss pso facto, falls 
upon the workman, although the latter, too, was without fault. 
However, in modern industrial accidents, the fault is frequently 
of an impersonal nature, resting with neither the employer nor 
the employed, being hidden in the intricacies of a complex organ- 
ization. The hazards are connected with the business, but our 
law compels the workmen, not the owner of the business, to 
bear them. The injustice of such procedure is palpable and ab- 
horrent,—notwithstanding the ancient authority of the common 
law. 

After investigating the evils of this injustice with painstaking 
care, and after duly considering the possible remedies, the legisla- 
ture of the State of New York in 1910 amended the labor law of 
the state as applied to certain dangerous employments. These 
were carefully specified in the act, and there is no doubt of their 
actually being especially dangerous. If, in the course of these 
employments, a workman should be injured or killed, the em- 
ployer was made liable to pay compensation (at rates set forth 





*A review of the recent decision of the Court of Appeals of the State of New York in 
reference to the Workmen's Compensation Act. 











WoORKMEN’S COMPENSATION AND THE LAW 347 


in the act) when (a) the accident was caused by “‘a necessary 
risk or danger of the employment or one inherent in the nature 
thereof’, or (b) when it was due to “failure of the employer 
of such workmen or any of his or its officers, agents or em- 
ployees to exercise due care, or to comply with any law affect- 
ing such employments”. It was provided, however, that the 
“employer shall not be liable in respect of any injury to the work- 
man which is caused in whole or in part by the serious and will- 
ful misconduct of the workman’”’. The statute very clearly set 
aside the common law doctrine of employer’s liability. The haz- 
ards of the business in reference to injury sustained in the process 
of employment, instead of being tacitly placed upon the work- 
man, were definitely fixed upon the employer,—unless, of course, 
such accident should be due to the “serious and willful miscon- 
duct of the workman”’. 

This statute was passed in response to public opinion, was ap- 
proved by everybody interested in the improvement of labor con- 
ditions, and was designed not only to place workmen in equitable 
legal relations with their employers, but also to remove an im- 
portant cause of ill-feeling between the two classes. However, 
on March 24,1911, it was annulled in a unanimous decision by 
the Court of Appeals of the State of New York on the ground 
that it violated both the federal and state constitutions. The 
court apparently admitted the fundamental justice of the act, 
but left no clear way by whichits purpose might be achieved. 
Since the amendment of the state and federal constitution both 
would be involved, obviously, however just and sound the ideas 
of the act may be, there is little chance of incorporating them in- 
to the law of the state. 

The decision of the court was founded upon two points: (1) 
The act violated the Fourteenth Amendment of the Constitution 
of the United States and Section 6, Article 1 of the Constitution 
of the State of New York, which guarantee all persons against 
deprivation of life, liberty and property without ‘due process of 
law”, and (2) The act, designed as an extension and use of the 
“police power” of the state, actually transcended the limits of 
that power. Employers, athough they had violated no affirma- 
tive law and had neglected no positive duty, would be liable under 
the act to pay compensation to workmen injured through the 
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accidents of the business; in other words, employers would be 
subjected to penalties when they had committed no wrong, and 
this constitutes taking property without “due process of law’’. 
The legislature had justified the act on the ground of the public 
good,—i. e., as an exercise of the state’s police power; but the 
court held that the act did not furnish a proper use of that power. 

The decision is an exceedingly unfortunate one. It will stir up 
further unrest and discontent among the working classes. Already 
in certain labor journals, particularly the socialist press, it is 
made the occasion of special attack upon the courts charging 
them with bad faith and corruption. While such attacks can be 
only to the public detriment, they were nevertheless sure to fol- 
low a decision which slapped so violently the face of public opin- 
ion. The writer does not suspect the court of bad faith, but he 
does believe that it acted from ingrained bias resulting honestly 
from too long veneration of the common law, and that it has 
swept aside rather afbitrarily the reasonable claims of social 
justice. He believes that the decision rested not upon fundamen- 
tal law, but upon deeply rooted personal points of view; had the 
personnel of the court been otherwise, the decision might have been 
different. In connection with this belief, the writer wishes to 
present the following considerations: 

I. What is “due process of law”? The meaning of this term 
is not determined by either the federal or state constitution, and 
it has never been definitely fixed by court rulings; consequently 
it depends largely, and properly so, upon a court’s discretion in 
given circumstances. In the present decision, the court adopted 
a narrower meaning than was in law necessary; more liberal ine 
terpretations have been made by other courts in other cases. 

Mr. Justice Werner, speaking for the court, says: ‘Process of 
law in its broad sense means law in its regular course of admin- 
istration through courts of justice, and that is but another way 
of saying that every man’s right to life, liberty, and property is 
to be disposed of in accordance with those ancient and funda- 
mental principles which were in existence when our Constitutions 
were adopted.” Further, ‘When our Constitutions were adopted, 
it was the law of the land that no man who was without fault 
or negligence could be held liable in damages for injuries sustain- 
ed by another.” The recent New York statute was therefore de- 
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clared unconstitutional, for it created a liability which was not 
contemplated by the framers of our constitutions. Carried to 
the extreme, such a construction of “due process of law” would 
render invalid any law that placed new restrictions upon prop- 
erty rights. Yet, new restrictions are all the time needed, and 
they are created and admitted by the courts. If the public need 
is sufficient, a liberal interpretation of “due process of law” would 
allow any and all limitations, however new and revolutionary, 
that might be imposed upon property. 

The latter view is expressed by Justice Andrews in the case of 
Bertholf v. O’ Reilly (74 N. Y. 519). “Due process of law” is held 
under the liberal interpretation given it, “to protect the life, 
liberty and property of the citizens against acts of mere arbitrary 
persons, in any department of government’’. According to this 
view, the recent New York statute might have stood the test of 
constitutionality; it was passed and the liability in it was created 
by no mere arbitrary persons, but by the legislation of the state 
after due investigation and deliberation. The regular and care- 
ful procedure of the legislature, as the words just quoted suggest, 
should be considered at least a part of “due process of law’’. 

The following view is perhaps even more liberal than that of 
Justice Andrews. Due process of law “secures to every one the 
right to have notice of any proceeding by which his rights of life, 
liberty or property may be affected, and to be afforded an oppor- 
tunity to defend, protect and enforce such rights in an orderly 
proceeding adapted to the nature of the case”. (American and 
English Encyclopaedia of Law, ed. 2, Vol. X, p. 296). The recent 
New York statute violated in no way the sense of this interpre- 
tation. Itdid not deny an employer the right to appear in court 
and to disprove the facts upon which damages are claimed. A 
new liability was created, but the employers’ standing in court 
was not changed in the least by the statute. 

“Due process of law” is a shifting conception. It was proba- 
bly designed to prevent arbitrary and undue interference with 
property rights. The makers of our constitutions surely did not 
intend the prevention of any reasonable and just changes. Ap- 
parently, the views just quoted would permit the interference 
contemplated by the New York statute, while the court passing 
on it did not. The decision depended not upon the letter and 
spirit of our constitution, but upon the court’s point of view. 

4 
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II. What are the limits of a state’s “police power”? This 
power is not derived from our constitutions and is therefore not 
defined by them. It goes with, and is necessary to, the sovereignty 
ofastate. Its application must be determined by legislation, 
and its scope is restricted only by judicial limitations. Whether 
a given use of the power shall be allowed depends entirely upon 
the court’s judgment and discretion. 

Mr. Justice Werner in behalf of the court holds,—“In order to 
sustain legislation under the police power, the courts must be able 
to see that its operation tends in some degree to prevent some 
offenses or evil, or to preserve public health, morals, safety and 
welfare”. This view is liberal enough, provided it is liberally 
applied. In certain employments workmen are being injured or 
killed all the time through no fault of their own or of their em- 
ployers, but because of the nature of the business. The results 
are misery and wretchedness, not infrequently pauperism and 
crime, the burden of which ultimately falls upon the public. Is 
not this anevil? Wasnot the New York statute properly de- 
signed, at least in “some degree”, to prevent it? 

Applying the court’s view of “‘police power” to the law in ques- 
tion, Justice Werner continues: “It [the law] does nothing to 
conserve the health, safety or morals of the employees, and it im- 
poses upon the employer no new or affirmative duties or respon- 
sibilities in the conduct of his business.”” Thus the court restricts 
police power to the conserving, [i. e., keeping conditions as they 
are] of the health, safety or morals of employees; it does not in- 
clude the preventing of an evil and the preserving of the public 
safety and welfare; itdoes not attempt the “promotion of the 
comfort, safety and welfare of society’’ (155 Ill. 98). Perhaps 
the evils complained of in the statute are really not evils? Also, 
perhaps employees are really not a part of the public, and the 
final burden of the supposed evils does not effect society? These, 
of course, are questions to be decided by the court,—its decision 
simply does not agree with industrial experience and public opin- 
ion. The decision of another group of judges might have been 
more in accord with the spirit of the times. 

Justice Werner says: ‘‘We desire to present no purely technical 
or hypercritical obstacles to any plan for the beneficent reforma- 
tion of a branch of our jurisprudence in which, it may be conced- 
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ed, reform is a consummation devoutly to be wished”; but, the 
“courts must regard all economic, philosophical and moral theo- 
ries, attractive and desirable though they may be, as subordinate 
to the primary question whether they can be moulded into sta- 
tutes without infringing upon the letter or spirit of our written 
constitutions”. There is, the writer feels, an inconsistency in the 
court’s logic. If you grant that our jurisprudence in reference to 
employers’ liability in inherently dangerous occupations is sorely 
in need of reform, and that the economic theory adduced in sup- 
port of the proposed reform is attractive and desirable, have you 
not a clear case for the exercise of the police power in behalf of 
the comfort and welfare of society? As was pointed out before, 
our constitutions place no limitations upon police power. When 
the New York statute, ostensibly enacted to effect a desirable 
reform, was annulled, the court either denied the existence of con- 
ditions which needed reform or believed that the act itself would 
not bring about the reform desired. In either case, there is ample 
ground for difference of opinion on purely legal grounds. 

III. The court’s argument is not clear as to whether the liabi- 
lity newly created by the New York statute was fer se unconsti- 
tutional, or whether it was rendered so by the act transcending 
the limits of the state’s police power. Referring to the liability, 
Justice Werner says, “We think it plainly constitutes a depriva- 
tion of liberty and property under the Federal and State Consti- 
tutions, unless its imposition can be justified under the police 
power.” Here the inference is that the creation of the liability 
would not have been unconstitutional if the act itself had not 
fallen beyond the range of police power.” But, when he. says 
“theories of public good or necessity are often so plausible or 
sound as to command popular approval, but courts are not per- 
mitted to forget that the law [basic law or constitutions] is the 
only chart by which the ship of state is to be guided,” the sug- 
gestion is that such a liability cannot be created, whatever so- 
cial justice and public need require. If the latter is the view of 
the court, it is not the view of other courts equally authoritative 
andeminent. Thus Chief Justice Wait in Munn vs. Illinois (94 
U. S. 113) holds that “agovernment may regulate theconduct of 
its citizens toward each other, and, when necessary for the public 
good, the manner in which each shall use his property”. No pro- 
perty right is sacred if it desecrates the rights of the people. 
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IV. In several instances liabilities have been created similar to 
the one of the New York statute, and the courts have upheld 
them. Thus, under the New York State Civil Damage Act of 
1873, any one selling liquor, or any owner leasing his property 
with the knowledge that liquor was to be sold thereon, was held 
liable for damages caused by a person who became intoxicated in 
whole or in part by the liquor sold. Observe: although he had 
obeyed every law and had regarded all affirmative duties created 
by law, a seller of liquor was none the less made liable for dam- 
ages which were wholly due to the fault of others. The court 
passing on the constitutionality of this liability, which was then 
new and revolutionary, held that it did not constitute taking 
property without due process of law, and allowed it to stand 
(Bertholf v. O’ Reilly, 74.N. Y. 524). Justice Werner disposes 
rather easily of the applicability of this ruling to the present 
case: “the controlling principle was that the state had the right 
to prohibit and, therefore, the absolute right to control” the sale 
of liquor. This proposition is granted; nevertheless, a liability 
was created unheard of in the common law and at the time our 
constitutions were adopted,—men were penalized when no affir- 
mative law was violated or duty neglected. The point is: men 
were held responsible for remote consequences following the use 
of their property, and this is exactly what was sought to be done 
by the recent New York statute. 

In the case of St. Louis and San Francisco Ry. Co. v. Mathews 
(165 U.S. 1.), a Missouri statute was upheld, which made a rail- 
road company liable for damages caused by fire communicated 
from locomotive engines. The court holds that this case has no 
bearing upon the points in question. The fact remains, however 
that, whatever care a railroad corporation exercised in regard- 
ing all affirmative laws and duties, it was none-the-less held 
responsible for damages,—i. e., compelled to pay penalties when 
not in fault. Thecourt points out that the right to operate 
railroads is derived from the legislature of the state, which may 
make one of the conditions to the right of operation that the 
railroad company shall be responsible for all fire damages caused 
by its trains. But, the right to operate any dangerous enter- 
prise—if the courts permit—is derived from the legislature of the 
state; accordingly, the legislature should be allowed to make one 
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of the conditions of operation that the owner shall be liable to 
damages sustained by workmen during theiremployment. The 
fundamental purpose of the legislative measures just cited, what- 
ever secondary points may have been involved, was to hold 
owners responsible for the more serious consequences of the uses 
of their property. This was precisely the purpose of the recent 
New York statute. If other laws creating liabilities where there 
is no direct fault have been upheld under our constitutions, why 
should the particular New York law be condemned on that 
ground? 

V. The admiralty law recognizes a liability like the one annull- 
ed by the recent decision. When a seaman is sick or injured, he 
is entitled to care at the expense of the ship, although the owner 
or master of the ship may have in no wise been the cause of the 
sickness or injury. The court explains that the contracts and 
services of a seaman are exceptional in character; “‘he is, in effect, 
a co-adventurer with the master, and shares in the risks of ship- 
wreck and capture, often losing his wages by casualties which do 
not effect workmen on land’, But, workmen in dangerous enter- 
prises specified in the New York statute may be regarded also as 
co-adventurers with their employers; if they are not subject to 
the perils of the sea, they are surrounded by hazards of perhaps 
even more serious a nature. When injured they need not be cared 
for directly by the employer, but they should receive such compen- 
sation that they can care for themselves. 

The court seeks to establish a difference between the ship- 
master’s liability and that proposed by the New Yorklaw. Thus, 
Justice Werner holds, in all maritime law there is no rule which 
renders the master liable “for an injury sustained by the seaman 
without fault on the part of any one, or without any fault except 
his own. The case of Scarff v. Metcalf (107 N. Y. 211) was not 
disposed of upon any such theory, but was based upon the neg- 
lect of the master to perform the duty of caring for the injured 
seaman imposed by the maritime law”. The court’s reasoning 
is not convincing. Cannot a seaman be injured without the fault 
of himself or the master? Suppose he is struck by a spar loosen- 
ed in a storm, through whose fault is he injured? Yet, is he not 
entitled tocare at the expense ofthe master? If he does not 
receive the required care, can he not bring action against the 
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master in court? Now, is it not mere hedging to say that 
action in sucha case is not based upon the theory of liability 
without fault, but upon the neglect of the master to perform the 
duty required by law? Had the court upheld the New York law, 
undoubtedly an injured workman would have brought action in 
court based not upon the theory of liability without fault, but 
upon the neglect of the employer to perform his duty in paying 
the compensation required by law. In logic, it certainly seems 
that the fundamental ideas of employers’ liability which prevail 
in maritime cases, apply directly to the employers specified in the 
New York law. 

VI. The following seems to be the court’s view as to the kinds 
of restrictions upon property rights which may be allowed under 
our constitutions: ‘Thus, for the protection and health of work- 
men, and for the general well-being of the public, legislation may 
require that dangerous machinery be fenced, that various safety 
devices be constructed, and that proper sanitary arrangements 
be provided. If an employer disregards any such direct and posi- 
tive duties and injury falls upon his workmen, he is held liable 
for damages on the ground of negligence. But, after every posi- 
tive duty has been carefully regarded and still accidents occur in 
the business, the employer cannot be made liable for injuries sus- 
tained by his workmen: legislation simply cannot impose such a 
liability.” 

Yet, the court holds that it is “clearly and fully within the 
scope of legislative power” to change or entirely do away with 
the fellow servant doctrine and the contributory negligence rule 
of the common law. Thus, in several instances laws have been 
passed making employers liable for injuries sustained by work- 
men because of the negligence of fellow workmen, and these laws 
have been upheld by the courts. Suppose that an employer in 
the conduct of his business takes every precaution required by 
law, and that in spite of his care some workman is careless and 
blunders: an accident follows, a score of workmen are injured,— 
and the employer is held liable for damages; i. e., he is compelled 
to pay penalties when he has violated no law and neglected no 
duty. How, according to the view of the court, can this be done? 
Yet, this has been done, and without constitutional amendment! 
If, then, an employer without fault can be made responsible for 
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the acts of his workmen, why, in pure logic, can he not be made 
responsible for his entire business? 

Suppose an accident is caused by the joint negligence of the in- 
jured workman and of the employer, but that it could not have 
been produced by the fault of the latter alone. Under these cir- 
cumstances, if the workman had exercised due care, he would 
have sustained no injury. How, according to the view of the 
court, can the employer in such a case be made liable for the in- 
juries due to the workman’s own fault? Such a liability has 
never been recognized by the common law, and it did not exist 
when our constitutions were adopted. Yet it has been created 
by legislation, and without changing our constitutions. If, then, 
an employer can be made liable for damages due to a workman’s 
own negligence, why can he not be made liable for damages due 
to the inherent conditions of the business ? 

The changes in the fellow servant rule and the contributory 
negligence doctrine, together with other legislation, have extend- 
ed the employer’s responsibility for the safe conduct of his busi- 
ness. Lawhas not been satisfied with mere obedience to positive 
commands; even liabilities without fault have been established. 
In line with this fact, if it seems desirable in certain enterprises, 
why, fundamentally, can an employer not be made responsible 
for the accidents arising from the nature of his business, as the 
New York statute contemplated ? 
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Again the Parliament of Great Britain has justified its reputa- 
tion for conservatism. In the controversies of the months im- 
mediately preceding the constitutional settlement of August, 
1911, the word “revolution” was used freely. The opponents of 
the successful measure described it, in terms more picturesque 
than correct, as an entire overturning of the traditional English 
legislative system. Nevertheless it is apparent to any unpreju- 
diced student, who takes stock of what was done as contrasted 
with the alternatives proposed, that the “Parliament Act of 
1911” as finally passed was the least revolutionary of all the 
plans put forward for the solution of the constitutional problem 
which has occupied the attention of English statesmen for the 
past several years. In view, however, of the lurid language used 
in opposition to this act, this statement requires to be explained 
and justified before it can be accepted. 

By the term “revolution” we usually mean something which 
involves a radical departure from an orderly development, ac- 
complished by unusual methods and perhaps without due delib- 
eration. Tried by these standards, the Parliament Act is surely 
not revolutionary. It is, on the contrary, an effort to remedy a 
long-standing and generally recognized defect in the English con- 
stitution by a measure involving a minimum of change in the 
governmental machinery. And that change, instead of being a 
departure from the line of development along which the present 
English constitution has evolved, is merely another step in this 
evolutionary process. Furthermore, we shall see in the course 
of this discussion that this final step is the result of no hasty ac- 
tion but is the logical culmination of a series of events which 
began in the last century. 

The problem was to devise some method of settling a deadlock 
between the two houses of Parliament. Such a deadlock 
in the British Parliament bears only a slight resemblance to a 
disagreement between the House and Senate in the Congress of 
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the United States, where the members of both houses are elected 
for limited terms, or even to a conflict between the chambers of 
the Canadian Parliament, where the members of the upper house 
arechosen for life. In either of the latter legislatures, if public opin- 
ion in the country continues to demand a measure for a consid- 
erable period of time, the membership of the upper house will ul- 
timately be changed to represent the popular view. The mem- 
bers of the House of Lords, on the other hand, with the excep- 
tion of the law lords and the bishops, have either inherited 
from their ancestors the right to sit in that assembly or have had 
the right conferred by letters patent from the king on them and 
their lineal male descendants. Furthermore, an overwhelming 
majority of the membership of the House of Lords affiliate with 
the same political party, and the experience of the past hundred 
years has shown that only in the rarest instances do lords be- 
longing to that party change their opinions and go over to the 
other side. Indeed, men who previous to their elevation have 
not been adherents of the party which has a majority in the 
House of Lords frequently become its most zealous supporters soon 
after they are raised tothe peerage. So marked is this tendency 
of British peers to adhere to the party whichis now in opposition 
that, in spite of the numerous Liberal promotions to the peer- 
age in the last half century, on the occasion of the most impor- 
tant division in recent times the government could only muster 
four-score supporters out of a total membership of more than 
six hundred. 

The House of Lords, as at present constituted, then, is frankly 
a partisan body which makes no pretence at impartiality. Its 
perpetuation in its present form by no means guarantees to Eng- 
land a bicameral legislature in the sense that such an institution 
exists in the United States or in the British self-governing colo- 
nies. In fact, the present House of Peers in its legislative capac- 
ity is purely an adjunct of the Unionist party, and is of little use 
except to hinder a Liberal administration at the discretion of the 
Unionist leaders. As long as the House of Lords retained the 
powers which legally belonged to it before the passage of the 
Parliament Act of 1911, a Liberal administration was in the 
anomalous position of being unable to enact any measure of im- 
portance whatever, except by the sufferance of its opponents. 
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And the advent of a Liberal ministry was a signal for their 
Lordships to become active, as witness the rejection in the past 
few years of the Education Bill, the Licensing Bill, and the Budget 
of 1909. Under a Unionist régime, on the other hand, the duties 
of the peers became formal and perfunctory. Something might 
be said in defense of this system, if Liberals were invariably in- 
clined to propose radical departures from traditional British 
policy and Unionists were as constant in their adherence to the 
established order of things. But such a state of affairs certainly 
does not exist at present with Unionists advocating such policies 
as protection and the referendum. Free trade, it would seem, in 
the last three quarters of a century has become a tolerably well 
established British policy. Yet nobody pretends to believe that 
the House of Lords which rejected Mr. Lloyd George’s Budget in 
1909 would have thrown out any measure of Tariff Reform which 
a Unionist ministry might have seen fit to propose. The only 
ground on which the exercise by the House of Lords of the pow- 
ers formerly vested in it can be defended, therefore, is the assump- 
tion that the leaders of the Liberal party are necessarily less cap- 
able of formulating the policies of the British government than 
their Unionist opponents. And a comparison of the front benches 
in the present House of Commons, to say the least, leaves much 
room for doubt on that point. 

Keeping in mind this partisan character of the House of Lords, 
let us proceed with our consideration of the problem for which 
the Parliament Act is intended as a solution. There was in the 
constitutional machinery previous to August, 1911, no remedy 
whatever short of threatened revolution for a deadlock between 
the two houses of the British Parliament. Hitherto, to be sure, 
there had been a sort of general understanding that the House of 
Lords would recede from its opposition, if the House of Com- 
mons after a dissolution and a general election continued to sup- 
port a given measure. But it is manifest that even if this under- 
standing had always prevailed, the party having a majority in 
the upper house had an immense advantage over its opponents, 
since the former, even when in opposition, could force an election 
at pleasure or else compel the government of the day to give up 
its measures. After an election had been held there was nothing 
to prevent the House of Lords from continuing its opposition, 
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and the events of the past summer have shown that such a con- 
tingency was not impossible nor even entirely improbable of oc- 
currence. The remedy which writers on the constitution in the 
past have usually offered for such a contingency was thecreation 
by the king, acting on the advice of the Cabinet of the day, of a 
sufficient number of peers to overbalance the majority against 
the government in the House of Lords. Such aremedy was man- 
ifestly worse than the disease in a majority ofcases, and therefore 
was only to be resorted to when some vital constitutional ques- 
tion was at issue. To retrieve the political balance in the House 
of Lords as at present constituted, for example, would involve 
the creation of new peers to the number of more than three- 
fourths of its entire membership. And, when we consider the 
tendency of men transferred to the atmosphere of the upper 
house to change their party allegiance, it is manifest that the re- 
peated use of the royal prerogative as a means of relieving a 
deadlock between the two houses would soon make the House of 
Lords a ridiculously unwieldy and inefficient assembly. The dis- 
ease was admitted by both parties, however; the point of interest 
for us is the remedy prescribed by each. 

There were clearly two lines either of which might have been 
followed in seeking this remedy. A theorist holding the doctrine 
that a bicameral legislature is an essential part of the constitu- 
tional machinery of a self-governing country would have set 
about the task of abolishing the House of Lords and ofsubstitut- 
ing for it a second chamber calculated to serve the purposes for 
which such bodies are supposed to exist. The House of Lords 
has served no such purpose for a number of years and from the 
character of its membership is ill adapted to exercise such func- 
tions if they were vested in it. A believer in a unicameral legisla- 
ture would have cut the Gordian knot at one stroke by abolish- 
ing entirely the legislative functions of the House of Lords. Few 
nations, however, model their governmental machinery accord- 
ing to any hard and fast theoretical lines, and the English would 
probably be the last people in the world to undertake such a task. 
The history of the English constitution for the most part reveals 
a series of attempts to make the existing machinery serve the pur- 
poses of government with a minimum of modification to meet 
new conditions. We are not surprised, therefore, by whatever 
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exigencies of party politics it may have been accomplished, to see 
England in 1911, when confronted with the necessity of finding 
some solution of this vexatious constitutional question, rejecting 
on the one hand the referendum and on the other the proposals to 
change radically the composition of the House of Lords, and con- 
tent merely to impose further limitations on the legislative pow- 
ers of that assembly. The adoption of either the referendum, or 
a second chamber in which Liberals would have a chance of se- 
curing a majority, would have been a revolutionary innovation 
when contrasted with what has taken place. A brief examina- 
tion of the measure which was adopted will prove clearly the 
truth of this statement. 

The criticisms brought against the Parliament Act by its op- 
ponents fall logicallyinto twogroups. In the first place it is de- 
scribed as a measure contrary to British traditions, ill-adapted 
to serve the purposes for which it was designed, and calculated 
to destroy the balance between the two houses of Parliament 
and consequently to render that body a less efficient legislature. 
In the second place the bill is said to have been passed into law 
by methods which were both unjustifiable and unconstitutional. 
In other words, the opponents of the Parliament Bill find fault 
with both its character and the methods by which it was promoted 
and passed. An examination of the act itself will show how 
far the first class ofcriticisms is justifiable; a consideration of the 
second class will involve a review of the history of the measure 
during the past several years and particularly of its progress 
through Parliament last summer. Perhaps we may as well say 
in the beginning, however, that we shall find little or no justifi- 
cation for any of these criticisms. 

As passed by the House of Commons and sent up to the Lords 
on May 15 last, the provisions of the Parliament Bill were briefly 
as follows: Any “Money Bill’’ having been passed by the House 
of Commons and sent up to the House of Lords at least one 
month before the end of the session, and not passed by the House 
of Lords without amendment within one month after it was sent 
up to that house, should, unless the House of Commons directed 
to the contrary, be presented to the king for approval and should 
become a law without the consent of the Lords. Any “Public 
Bill other than a Money Bill’’ having been passed by the House 
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of Commons in three successive sessions, (whether of the same 
Parliament or not), and having been sent up to the House of 
Lords at least one month before the end of the session, even 
though rejected by that house each time it was so sent up, might 
still become a law after the royal approval had been signified 
notwithstanding the dissent of the Lords, provided that at least 
two years had elapsed between the second reading of the bill in 
the Commons on its first introduction and its final passage for 
the third time in that house. The task of deciding whether a 
given measure was a money bill was to be left to the Speaker of 
the House of Commons. In order to be passed against the will 
of the Lords under the provisions of the bill, however, a measure 
of general legislation must be practically identical in terms on 
each successive passage through the House of Commons, except- 
ing only such amendments as the House of Lords might agree to. 
In order that the House of Commons entrusted with these new 
responsibilities might more surely represent the popular will, it 
was further provided that the duration of Parliaments should be 
limited to five years instead cf seven. This change practically 
insured a new election every four years at least. In the preamble 
to the bill, its sponsors professed an intention at some future 
time to offer a measure designed “‘to substitute for the House of 
Lords as it at present exists a Second Chamber constituted on a 
popular instead of hereditary basis.” But in the opinion of the 
present Cabinet as expressed in the speech from the throne on 
February 21, 1910, even this new second chamber ought merely 
to be “so constituted and empowered as to exercise impartially, 
in regard to proposed legislation, the functions of initiation, revi- 
sion, and, subject to proper safeguards, of delay.”’ It is manifest, 
therefore, that the present Cabinet is not in favor of a bicameral 
legislature in the sense that such an institution exists in the United 
States or even in the British self-governing colonies. 

The opponents of the Parliament Billcontended in the first place 
that it was wrong in principle. They argued that the powers 
vested in the second chamber ought to be increased if changed at 
all, and that what was really needed was such a reconstitution 
of the upper house as would render it a more competent body for 
the duties it ought to perform. In fact several schemes for this 
purpose were debated in the House of Lords. We have not 
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space here to discuss their provisions, however, except to say 
that the Unionists would have been pretty sure of a majority in 
any of the suggested second chambers. Consequently these pro- 
posals offered no remedy for the grievance which was being con- 
sidered. But the Unionists did not stop with finding fault with 
the principles of the Parliament Bill. Admitting that the rela- 
tions between the two houses of Parliament stood in need of regu- 
lation, they contended that a question in dispute in case of a 
deadlock ought to be submitted to the electorate by referendum 
instead of being merely left to the decision of the House of Com- 
mons after a delay of two years. With this end in view, the 
Unionist leaders put forward a scheme which will be described 
below. From a Liberal point of view, however, there were two 
serious objections to this proposal, aside from the fact that there 
is no evidence that it had the approval of a majority of the elec- 
torate. In the first place the Unionists would have been practi- 
cally certain of a majority of the members of the proposed com- 
mittee of superior persons which was to decide what matters 
ought to be submitted to the voters. In the second place the 
referendum did not find favor with Liberal statesmen, who argued 
that it would harmonize ill with government by a Cabinet respon- 
sible to the legislature. And it requires only a cursory consider- 
ation to show that the introduction of the referendum into a sys- 
tem under which an administration has been accustomed to stand 
or fall according as it secures legislative approval, would cause 
complexities which it would be difficult, if not impossible, to rem- 
edy. 

At any rate the Asquith administration insisted on the passage 
of its bill with only two changes of importance. It was agreed 
that the machinery of the new act ought not to be used to extend 
the duration of Parliaments. And, at the request of the present 
speaker seconded by one of his predecessors in office, an amend- 
ment was accepted which provides that two members of the 
House of Commons shall be selected from among the committee 
chairmen with whom the speaker is privileged to consult when 
confronted with the task of deciding whether a given measure is 
a money bill. As thus amended, the Parliament Act of 1911 is 
now law. Legally, it is true, this enactment has diminished the 
powers of the House of Lords. As a matter of constitutional 
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practice, however, previous to 1909 that house had longceased to 
amend or reject financial measures. And, as observed above, their 
Lordships seldom or never exercised their functions with regard to 
general legislation in case there was a Conservative or Unionist 
majority in the Houseof Commons. The House of Lords under the 
new régime can still delay Liberal measures other than money 
bills for two years. Therefore the only power really taken away 
from the upper house by the Parliament Act is the right to reject 
absolutely a Liberal measure of a non-financial character. Itis a 
tribute to the conservatism of the present administration that it 
has been content with this minumum of change. The Parliament 
Actasfinally passed is thus unquestionably more nearlyin accord 
with the spirit of the British constitution than either the referen- 
dum or the reconstitution of the House of Lords along popular 
lines would have been. That the act was placed on the statute 
book by methods which were quite as consistent with British 
traditions will appear from the following account. 

The relations between the two houses of Parliament have long 
been the subject of consideration by Liberal leaders. While neither 
of them ever undertook a practical solution of the problem, both 
Gladstone and Bright were clearly conscious that it would have 
to be faced sooner or later. The former expressed his conviction 
in his last speech on the floor of the House of Commons on March 
1, 1894, ‘that in some way or other a solution will have to be 
found for this tremendous contrariety and incessant conflict upon 
matters of high principle and profound importance between the 
Representatives of the people and those who fill a nominated or 
non-elected chamber.”’ Gladstone probably little suspected that 
one of the men who had stood sponsor with him for a measure 
which the Lords had rejected a short time before he made this 
statement would in less than two decades thereafter fight toa 
successful conclusion the inevitable battle. Nor has Gladstone’s 
party been primarily responsible for the hastening of the conflict. 
The opposition party not only furnished the rope for the hanging 
but even placed its head in the noose and left to Mr. Asquith and 
his associates only the task of springing the trap. 

When in the early years of the present century the Unionist 
party, having fought the South African War to a successful con- 
clusion, permitted itself to be led to worship at the shrine of Tariff 
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Reform under the priesthood of Mr Joseph Chamberlain, that 
leader failed to command the enthusiastic support of the Cabinet 
of which he was a member, and his party became so unpopular 
with the British voters that it has not yet recovered the losses 
then sustained. After the landslide of 1906 the Campbell-Banner- 
man government certainly had reason to think itself under 
mandate to carry out some of the polices which Liberals had 
been advocating. Accordingly a bill designed to remedy long 
standing defects in the educational system of England and Wales 
was passed by the House of Commons and sent up to the Lords. 
It came back with amendments which practically defeated its 
purpose. The result was that the king’s speech at the opening 
of the session in 1907 called attention to the “difference between 
the two houses.” On June 24 following, the Prime Minister 
moved in the House of Commons: ‘‘That, in order to give effect 
to the will of the people, as expressed by their elected Representa- 
tives, it is necessary that the power of the other House to alter 
or reject Bills passed by this House should be so restricted by law 
as to secure that within the limits of a single Parliament the final 
decision of the Commons shall prevail.” This resolution states 
the platform on which the Liberals have since stood with respect 
to this question, and the Parliament Act of 1911 was framed 
according to the principle here clearly enunciated. 

Before Campbell-Bannerman had time to take further steps con- 
cerning his resolution, illness compelled him in April, 1908, to 
resign his position to Mr. Herbert Henry Asquith. In that same 
year the House of Lords rejected the “Licensing Bill’, one of the 
most important measures proposed by the new administration. 
Consequently the veto power of the upper house was discussed 
again in the king’s speech at the opening of the session in 1909. 
For the time being, however, right of way was given to the finan- 
cial proposals for the year. The government aspired to inaugu- 
rate extensive schemes of “‘socialreform’’, and Mr. Lloyd George’s 
celebrated Budget contained proposals for many new taxes as 
well as for increases in old ones. The result is historic. Acting 
on the advice of the Unionist leaders, the House of Lords exercised 
a power which it legally possessed but which had been dormant 
for so long that writers on the constitution had practically agreed 
that there was little likelihood that it would ever again be revived. 
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This effectual rejection of a finance bill brought the issue between 
the two houses to an immediate crisis. It was now clearly ap- 
parent that some settlement would have to be reached before a 
Liberal administration could go on. 

The general election of January, 1910, held in consequence of 
the rejection of the Budget by the Lords, left the Asquith govern- 
ment with a decided majority in the House of Commons. The 
party groups in that Parliament and the efforts which were made 
to settle the constitutional question in the summer of that year 
were discussed in THE Sourn ATLANTIC QUARTERLY for October, 
1910. It suffices to say here, therefore, that, after the financial 
measures were re-introduced and disposed of, the Prime Minister, 
on April 4, introduced in the form of resolutions the scheme 
which was afterward passed with a few minor changes as the 

-arliament Act of 1911. These resolutions were immediately 
carried by large majorities and sent up to the Lords. They were 
also shortly afterward re-introduced into the lower house in the 
form of a bill. On the occasion of the passage of the resolutions 
Mr. Asquith on April 14 made the following statement in the 
House of Commons: “If the Lords fail to accept our policy, or de- 
cline to consider it when it is formally presented to the House, we 
shall feel it our duty immediately to tender advice to the Crownas 
to the steps which will have to be taken if that policy is to receive 
statutory effect inthis Parliament. What the precise terms of that 
advice will be it will, of course, not be right for me to say now, but 
if we do not find ourselves in a position to ensure that statutory 
effect will be given to this policyin this Parliament, we shall then 
either resign our offices or recommend a dissolution of Parliament. 
And let me add this: that in no case would we recommend a dis- 
solution except under such conditions as will secure that in the 
new Parliament the judgment of the people as expressed in the 
election will be carried into law.” 

This statement, as was brought to light in the debates of Au- 
gust, 1911, was made with the consent of the late King. Every- 
thing was in train for a dissolution, and the summer of 1910 
seemed likely to see the end of the controversy, when the death of 
Edward VII caused a temporary truce. This interval was taken 
up by a conference between the leaders from the front benches 
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which broke up on November 10 without having accomplished 
any practical result. 

Parliament met five days after the final adjournment of the 
conference, and two days later the Parliament Bill as it had 
passed the House of Commons was read a first time in the House 
of Lords. The days of that Parliament were numbered, however, 
before it met in its final session. The ministers had already de- 
cided to proceed with the measure which had been delayed by the 
death of Edward VII. They accordingly advised a dissolution, 
and annexed to the advice which they sent to the king on No- 
vember 15 the following statement:* ‘His Majesty’s Ministers 
cannot take the responsibility of advising a dissolution unless 
they may understand that in the event of the policy of the gov- 
ernment being approved by an adequate majority in the new 
House of Commons his Majesty will be ready to exercise his Con- 
stitutional powers, which may involve the prerogative of creat- 
ing Peers if needed to secure that effect shall be given to the 
decision of the country.” 

In thus apprising the king in advance of the situation which 
was likely to arise, the ministers have been much criticized by 
their opponents who have accused them of entrapping a “‘ young 
and inexperienced” king into a promise which it was not proper 
for him to make. But we need not stop here to rebut the accusa- 
tions of youth and inexperience made against a man more than 
forty years of age who has spent the greater part of his life train- 
ing himself for his duties as a British sovereign. There was 
clearly nothing for him to do but to accept the proposals of his 
constitutional advisers, since nobody believed that in the existing 
state of parties any other ministers could carry on the govern- 
ment. The Prime Minister proposed the use of the royal prerog- 
ative only in case he should find himself supported by an 
“adequate”? majority in the new House of Commons. And, in 
view of the statement he had made on April 14, 1910, it is difficult 
to see how Mr. Asquith could consistently have done any lessthan 
he did. Had the king been disposed to do anything other than 
accept the advice of his ministers obviously an election was use- 
less. By dissolving Parliament within a year of its election for 
the avowed purpose of ascertaining whether popular sentiment 


*This confidential note was made public, August 7, 1911. 
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favored a bill already framed and introduced, the ministers 
placed themselves in a position to justify exceptional measures, if 
necessary, to secure the adoption of their bill by the House of 
Lords after it had received the approval of the new House of 
Commons. In any event the election was scheduled for Decem- 
ber, 1910. 

In the meantime the Unionists were busy formulating in the 
House of Lords a scheme which was to be presented to the elec- 
torate as an alternative to the Liberal proposals. In the spring 
of 1910, before the death of King Edward, the upper house had 
agreed to three resolutions proposed by Lord Roseberry. These 
resolutions declared that a “strong and efficient Second Chamber” 
was necessary for the welfare of the British state, that such a 
second chamber could be best obtained by a “‘ reform and reconsti- 
tution” of the House of Lords, and that a necessary preliminary 
to sucha reform was the “acceptance of the principle that the 
possession of a peerage should no longer of itself give the right to 
sit and vote in the House of Lords”. On the passage of these 
resolutions, their mover introduced a plan for carrying them into 
effect, which plan was pending in the upper house when Parlia- 
ment recessed previous to the death of the king. 

After the announcement by the government on November 21 
that Parliament would shortly be dissolved, the Marquis of 
Lansdowne proposed the Unionist scheme for constitutional re- 
form in the form of resolutions in the House of Lords. He ac- 
cepted Lord Roseberry’s resolutions as they had been passed as a 
proper basis on which the second chamber might be reformed. 
As to the relations between the houses, he suggested that the 
Lords were ready to forego their right to reject money bills 
“provided that an effectual provision is made against tacking, 
and provided that if any question arises as to any Bill or any 
provision thereof, that question shall be referred to a Joint Com- 
mittee of both Houses, with the Speaker of the House of Com- 
mons as Chairman, who shall have the casting vote only”. 
Should such a committee hold a bill to be not purely of a finan- 
cial character, it was to be dealt withina joint sitting of thetwo 
houses. As regards general legislation, the noble Marquis pro- 
posed that, in case the House of Commons should for two succes- 
sive sessions within one year pass a given bill of this character 
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and such a bill should be rejected by the Lords, the question 
should be settled by a joint sitting of the two houses unless it re- 
lated to a “matter which is of great gravity’’. Inthe lattercase 
the question should be ‘‘submitted for decision to the electors by 
Referendum’’. These resolutions were easily passed by the House 
of Lords in the latter days of November, and the issue was joined 
in the general election which took place in December. 

After the election the administration had a majority of 126 in 
the House of Commons as contrasted with a majority of 122 
previous to the dissolution. The appeal to the voters seems to 
have demonstrated, if it proved anything, that public sentiment 
remained practically unchanged and that there was at least no 
marked hostility in the country to the measure which the admin- 
istration had proposed. The Unionists, however, deny that thisis 
a proper inference from the election result. They contend that the 
electors did not understand the significance of the measure for 
which they were voting. To support this contention they assert 
that the voters did not realize that the proposed act wouldenablea 
bill giving home rule to Ireland to be passed without another 
election. But in putting forward this argument the Unionist 
leaders made themselves out very ineffective campaigners. Mr. 
Redmond, the leader of the Irish Nationalist party and an ally of 
the Liberals, had collected a part of his campaign fund from his 
Irish-American friends. Whereupon the Unionists made them- 
selves somewhat ridiculous by heralding the Nationalist leader far 
and wide as a “Dollar Dictator’, seeking to purchase home rule 
for Ireland from the British electorate with American money. 
Mr. Asquith, on the other hand, who stood as one of the spon- 
sors for Gladstone’s last Home Rule Bill, frankly declared his in- 
tention of using the new parliamentary machinery, when it 
should be set up, for the purpose of placing a similiar measure on 
the statute books. If the British voters in December, 1910, 
therefore, did not understand that the Asquith government in 
case of its return to power would pass the Parliament Bill, and 
would later pass a Home Rule Bill of some sort under the ma- 
chinery provided by the Parliament Act, it is difficult to under- 
stand why anybody should think it worth while to submit pub- 
lic questions to them “‘by Referendum.” 

Unionists contended further that the ministers did not have a 
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sufficient popular mandate for going forward with their consti- 
tutional policy, since it was not favored by a majority of the 
members for English constituencies. It 1s true that the coalition 
of parties which supports the government is in a minority of 
thirteen in England, but it has overwhelming majorities in Scot- 
land, Wales, and Ireland. And it is somewhat inconsistent that 
the party whose chief excuse for existence is to oppose devolution 
should deny the right of a large majority of the representatives 
of the united country to make their will effectual. 

On February 21, 1911, soon after the new Parliament con- 
vened, the Parliament Bill was reintroduced. By the middle of 
day, it had been passed and sent to the House of Lords where it 
was read a second time without a division on the twenty-ninth 
of that month. After the coronation exercises the bill went 
through the committee stages in the Lords and was finally 
passed by that house on July 20 with several vital amendments. 
These amendments practically involved the substitution of the 
Lansdowne resolutions in a somewhat modified form for the Lib- 
eral proposals. The amended bill provided for the institution of 
a “Joint Committee” of superior persons who were to decide 
whether a given measure was a “‘Money Bill,” or whether any 
measure of general legislation raised “an issue of great gravity 
upon which the judgment of the country has not been sufficiently 
ascertained.’’ In case this committee so decided, such matters of 
“oreat gravity” were to be submitted to the electors by referen- 
dum. The committee on whom these responsibilities were to be 
placed was to consist of the Speaker of the House of Commons, 
who was to have a deciding vote only, the Lord Chancellor, the 
Chairman of Committees in the House of Lords, a Lord of Ap- 
peal to be chosen by and from the Lords of Appeal in Ordinary 
and other peers holding or who had held high judicial office, the 
Chairman of Ways and Means in the House of Commons, and a 
member of the House of Commons appointed for this purpose by 
the speaker. A bill affecting the existence of the crown or the 
Protestant succession thereto, however, or for establishing a 
national legislature in Ireland, Scotland, or Wales was to be ex- 
cepted from the provisions of the Parliament Act entirely and 
made dependent on a referendum. 

The Liberals brought several objections to this scheme. In the 
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first place they contended that it sought to make judicial mat- 
ters of questions which did not have a judicialcharacter. Inthe 
second place they argued that the “Joint Committee” would in- 
variably have a majority of members opposed to their policies 
and would therefore be liable to the same objections as the House 
of Lords if vested with the proposed powers. According to Lib- 
eral calculations, when their party was in power they would 
have two members of the Joint Committee exclusive of the Speaker, 
who was supposed to be non-partisan, namely the Lord Chan- 
cellor and the Chairman of the Ways and Means in the House of 
Commons, leaving their opponents with three members. When 
out of office on the other hand the Liberals would have only the 
member of the House of Commons appointed by the speaker. 
Finally Liberals professed themselves unable to see any very good 
reason why they should give up a measure on which they had 
won an election and adopt proposals at least similiar to those 
which had been submitted to the voters at the same time as an 
alternative. 

The Unionist had as little trouble in passing their measure 
through the House of Lords as the government had in securing 
the approval of their bill by the Commons. In the issue thus 
joined between the two houses of Parliament no well-informed 
person had any doubt as to which party would ultimately pre- 
vail. Somehow or other the opposition of the upper house had 
to be overcome. How was this to be done? Writers on the 
constitution were unanimous in their answer. Should the Lords 
persist fin their opposition, the weapon which had frightened 
them into submission in 1832 must again be brought forth and 
if necessary put into service. This was both the dilemma and 
the remedy which everybody who looked ahead had foreseen 
months before. The question which the Unionist leaders had to 
decide was purely one of party tactics. Would it serve their party 
more effectually to force the administration to showits hand even 
to the point of creating peers, or would it be wiser to yield tothe 
inevitable and merely place themselves on record as opposed to 
the Liberal propositions? There was clearly room here for dif- 
ference of opinion. Whether wisely or not, Lord Lansdowne and 
Mr. Balfour decided on the latter alternative. The Lansdowne 
amendments were designed as nothing more than a statement 
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for electioneering purposes of the length to which Unionists were 
willing to go to satisfy Liberal demands. The noble Marquis 
himself admitted in the debate on the third reading of the bill 
that he was prepared to support his amendments only solong as 
he remained a “free agent.’’ In fact he and a majority of his 
noble colleagues were frankly opposed to the bill even as amend- 
ed, and, if they had voted their sentiments, would never have per- 
mitted it to come to a second reading. The fact that the Lords 
had passed this measure in any shape whatever was proof that 
in the end they meant to yield to the threat of government with- 
out any other fight than a battle of words. That is to say, as 
soon as the ministers had made known their intention of creat- 
ing peers if necessary to pass their bill, Lord Lansdowne would 
no longer regard himself as a “free agent,” and he meant to go 
no further than was necessary to call forth this threat. 

But even before the bill passed its third reading in the upper 
house, it became evident that the Unionist leaders would have to 
contend with aconsiderable insurgent element in their own camp. 
The nucleus of this militant party was a small number of Tories 
of the old school who were unwilling to acquiesce in the passage 
of the Parliament Bill without casting their votes against it. 
Prominent among the members of this party were Lords Halsbury 
and Willoughby de Broke. In alliance with this contingent, who 
were acting from principle, was a number of the younger members 
of the Unionist party in both houses of Parliament. These mem- 
bers were frankly of the opinion that it would be better tactics to 
force the administration to the extreme measure of creating four 
or five hundred peers than to retreat in the face of a mere threat. 
They argued that to “die in the last ditch” would be an heroic 
measure more likely to attract the attention and support of the 
electors than would a retreat before a threatened action. Promi- 
nent among those who held this view were Mr. Austin Cham- 
berlain, Mr. F. E. Smith, and Lord Hugh Cecil. 

For a time, then, the Liberals ceased to occupy the center of the 
stage, and interest was centered in the fight between the opposing 
factions of the Unionist party: the ““Hedgers”’ or ‘“‘Waverers” and 
“Ditchers’”’; the “‘Hemlockers”’ and “Die Hards’’; those who were 
in favor of yielding in the face of Liberal threats ofcreating peers 
and those who thought it wiser to force an actual creation. It 
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was soon evident that Mr. Balfour and Lord Lansdowne were 
fighting for their political lives and that they had to oppose a 
party that had few scruples as to the methods which it employed 
to acccomplish its purpose. The Morning Post, The Observer, 
The Pall Mall Gazette, The Outlook, The Saturday Review, and 
other prominent journals became warm partisans on the side of 
the “Die Hards’’, and a campaign ensued unequaled in recent 
years for the violence of thelanguage employed. It was a common 
remark at its conclusion that superlatives had ceased to have any 
significance on account of their toofrequent use. The ‘“‘Waverers” 
had the support of such papers as The Daily Telegraph, The 
Times, The Standard, The Daily Mail, and The Spectator, in ad- 
dition to influential provincial journals. But the campaign was 
not left entirely to the press on either side. 

On July 20, the same day that the House of Lords passed the 
Parliament Bill with the Lansdowne amendments, the Prime 
Minister sent the following letter to the Unionist leaders: “I 
think it is courteous and right before any public decisions are an- 
nounced to let you know how we regard the political situation. 
When the Parliament Bill, in the form which it has now assumed, 
returns to the House of Commons we shall be compelled to ask 
that House to disagree with the Lords’ amendments. In the cir- 
cumstances, should the necessity arise, the government will ad- 
vise the King to exercise his prerogative to secure the passing into 
law of the Bill in substantially the same form in which it left the 
House of Commons, and his Majesty has been pleased to signify 
that he will consider it his duty to accept and act on that advice’’. 
This was the administration’s trump card, and, after it had 
been played, Lord Lansdowne ceased to regard himself as a “free 
agent” as far as the Parliament Bill was concerned. The Daily 
Telegraph announced that “the Hemlock must be drunk.” On 
July 21 a meeting of the Unionist peers was called at Lansdowne 
House to consider Mr. Asquith’s letter. The bill was scheduled 
for consideration in the House of Commons on July 24, and even 
yet it was the general opinion that, after the Commons had dis- 
agreed with the Lansdowne amendments and sent the bill back 
upstairs, the majority of peers would abstain from voting and the 
measure become a law without a division. But the leaders of 
both parties were doomed to disappointment. The meeting at 
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Lansdowne House broke up without having reached any decis- 
ion. On the morning of July 24 both Mr. Balfour and Lord 
Lansdowne addressed public letters to their followers advising 
acquiescence in the bill. But that afternoon, when the Prime 
Minister rose in the House of Commons to move the rejection of 
the Lords’ amendments, he was howled down by a party of “‘ Die 
Hards”’ led by Lord Hugh Cecil and Mr. F. E. Smith. The lan- 
guage used toward Mr. Asquith in this disorderly scene was not 
merely violent but was alsoinexcusably ill-bred and insulting. It 
is to be regretted that this disgraceful procedure cannot even be 
palliated as a sudden outbreak of passion; it was deliberately 
preconcerted and organized for the purpose of attracting popular 
attention to the “Die Hard’’ movement. After trying in vain to 
be heard for more than three-quarters of an hour, Mr. Asquith 
finally gave up the attempt and sent his notes to the newspapers 
for publication. The Liberal Whip was able to induce his party 
to give Mr. Balfour a respectful hearing. They declined, how- 
ever, to listen to Mr. F. E. Smith, and the speaker was obliged to 
adjourn the house without a motion because of the disorder. On 
the next day a number of peers under the leadership of Lord 
Halsbury definitely announced their determination to dissent 
from the advice of their party leaders, to demand a division on 
the Parliament Bill when it should come back to their house, and 
to cast their votes against it. 

Further delay was now inevitable, and not until August 8 were 
the Lansdowne amendments considered again in the House of 
Commons. The interval was utilized by both ‘‘ Waverers” and 
‘“‘Ditchers’’ in pledging peers to support their views. Lord Lans- 
downe canvassed his followers by means of a circular letter and 
immediately made public his responses as they were received. 
Lords Halsbury and Willoughly de Broke, on the other hand, re- 
fused to divulge the strength of their party. A dinner was heldin 
honor of the former nobleman for the purpose of stirring up en- 
thusiasm among the supporters of his cause. The ministers, 
however, were as reluctant to create peers as were the followers 
of Lord Lansdowne to have them do so, and every facility was 
given to the Unionist leaders to conciliate their recalcitrant 
followers. In order to placate some of them, Mr. Balfour was 
given opportunity to move a vote of censure on the government 








374 THE SoutH ATLANTIC QUARTERLY 


in the House of Commons on August 7, 2ad Lord Curzon made 
a similar motion in the upper house on thefollowing day. In the 
debates on these motions Mr. Asquith and Lord Crewe, at the 
special request of the king, made public his Majesty’s part in the 
controversy. Naturally both sections of the Unionists voted in 
favor of these motions, and that of Lord Curzon was easily car- 
ried without any practical effect whatever. The “Die Hards” 
still insisted on a vote in the House of Lords when the Parlia- 
ment Bill should be sent back. 

In the meantime the ‘‘Ditchers” had held two public meetings in 
London on the evening of August 4, and continued to maintain 
the strictest secrecy as to the number of their supporters in the 
House of Lords. Practically every peer had to be accounted for 
before the government could send its bill back upstairs with any 
certainty of having it passed without a new creation. To make 
matters more complex, while Lord Lansdowne refused to ask his 
followersto do more than abstain from voting, a number of them 
would not even agree to go that farif the ministers were obliged to 
resort to the creation of peers. It was plainly a question of pass- 
ing the Parliament Bill without the aid of any new peers what- 
ever or of a creation large enough to give the Liberals a majority 
in the upper house over the entire opposition. But all efforts to 
convince the followers of Lord Halsbury of this fact were appar- 
ently vain. Up to the last debate on August 10, they professed 
to be of the opinion that the government would base the number 
of new creations on the vote of that day, until Lord Morley, at 
the earnest solicitation of Lord Lansdowne, announced flatly 
that if forced to create peers at all the ministers would create a 
sufficient number to assure themselves of a majority. At the last 
moment the result was still in doubt. Lord Morley in his can- 
vass had been able to muster only about four score Liberal peers 
who were clearly outnumbered by the ‘Die Hards.” The ques- 
tion hinged on whether a sufficient number of Unionist lords 
would disregard the example of their leader and vote in favor of 
a measure to which they were opposed in order to prevent the 
flooding of the House of Lords with new members. The question 
was, after all, not hard to decide, forit would have been practically 
suicidal for their order had the requisite number of Unionist peers 


failed to vote with the government. As it was, the ministers 
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were able to muster 131 votes, with the help of five independents, 
thirteen spiritual lords, and thirty-one Unionists, against 114 
for their opponents who were also supported by two bishops. 

Thus ended the most spectacular episode in recent English poli- 
tical history. Despite the loud talk and frantic appeals of ex- 
tremists on both sides, the events of the past summer give no 
reason for despair to those who are accustomed to look to En- 
gland for conservative action on constitutional questions. Not 
only was the measure actually passed the least radical of those 
proposed, but the proceedings incidental to its passage followed 
the conventions of the constitution closely. 

The government of the day, while firm in its determination to 
secure the final adoption of its proposals, was nevertheless care- 
ful to conform to the precedents of the past set forth by the most 
eminent writers on the constitution as applicable to the solution 
of a controversy of this kind. The action of the majority of the 
opposition also afforded a notable display of the conservative 
good sense which alone makes the English constitution workable. 
The opponents of the administration were no doubt tempted to 
win the applause of the moment by adhering to their views to an 
ineffectual end. But everybody agreed that the Asquith adminis- 
tration was the only possible government for the time being and 
that there was no likelihood whatever that another election 
would produce a change. That the life of the Asquith adminis- 
tration depended on the passage of the Parliament Bill practical- 
ly as it came from the House of Commons was equally apparent. 
Since 1832 it has been accepted as a matter of course that the 
House of Lords would give way to public sentiment under such 
circumstances, and had their Lordships done otherwise the re- 
sult must have been disastrous to themselves. 

Much has been said about the part played by the Irish party 
in this settlement, and Mr. Redmond and his followers have un- 
questionably shown a willingness to forego lesser considerations 
in order to bring about a situation which would admit of the 
passage of a Home Rule Bill despite the opposition of the Lords. 
Nevertheless it is a mistake to accept the reasoning of Unionist 
orators and conclude that the Parliament Act of 1911 is a con- 
cession granted to the Nationalist leader by the Liberal ministers 
in order to secure for themselves a further lease of power. The 
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Parliament Act remedies a grievance which has long been suffer- 


ed quite as much by English Liberals as by Irish Nationalists. 


How long this settlement will endure it is, of course, impossible 
to say. The Unionists threaten a repeal of the measure when 
they are restored to power, but public sentiment will manifestly 
have to change before they can secure the reins of government on 
this issue. Finally, the preamble to the Parliament Bill prom- 
ises a reform and reconstitution of the House of Lords. But this 
is an undertaking fraught with so many difficulties that it will 
probably require some further extraneous issue to bring the mat- 
ter again to a point. 




















Butler’s Relations with Grant and the Army 
ot the James in 1864 


GEORGE M. WOLFSON 


Shortly after daybreak on May 5, 1864, there ascended the 
James River from Fortress Monroe a long line of transports 
guarded by ironclads. On board were some 30,000 Federal 
troops known as the Army of the James, under the command ot 
General Benjamin F. Butler. Their destination was the junction 
of the James and Appomattox Rivers. 

The movement, long contemplated, was intended to be in the 
nature of a surprise to the Confederates. It proved to be a com- 
plete surprise. As they arrived at the junction, the troops were 
disembarked, and without opposition they took possession of 
City Point on the south bank of the Appomattox, and of Bermuda 
Hundred on the west bank of the James just north of City Point. 
By the next day Butler was in position with the main portion of 
his army and commenced intrenching. 

That the Confederate authorities should have been thrown 
into a panic by this sudden manoeuvre was most natural when 
one considers the inadequacy of the defenses then available for 
Petersburg and the southern side of Richmond, and the strategic 
importance of the position which Butler occupied. The Appo- 
mattox River running north from Petersburg, turns east at Point 
of Rocks within two and one-half miles south from where the 
James River turns in a general easterly direction at Howlett 
House. The land between Howlett House and Point of Rocks is 
high and dry, forming an excellent place for fortifications or in- 
trenchments to be thrown up, protecting from land attack the 
country between the two rivers as far asthe junction. With 
ironclads patroling the James, Bermuda Hundred and City Point 
could be made perfectly secure and could be utilized asa good 
base for any operations to be conducted up the James or the 
Appomattox, or in any of the neighboring country. 

To the Southerners, their own plight seemed well nigh hopeless. 
Lee’s army was north of Richmond facing the Army of the Poto- 
mac. Here suddenly had appeared the Army of the James with 
seemingly no one to oppose any move its commander might see 
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fit to make. There was a hurried scurrying around and sending 
of telegramsin theeffort to ascertain Butler’s plans and to oppose 
some forceif possible to his movements. Adjutant General Chest- 
ney at Richmond ordered a brigade sent to Drewry’s Bluff, about 
six miles south of Richmond on the James. General Pickett, in 
command at Petersburg, telegraphed to General Cooper inquiring 
if the Richmond-Petersburg railway was guarded. Generals 
Cooper and Whiting both sent frantic messages to General 
Beauregard, who was at Weldon, N.C. Whiting asked: “Can 
you save Petersburg?”’ It has been estimated that there were at 
that time less than 3,000 men who could be immediately used for 
the defense of Petersburg. 

This being the state of affairs, is it conceivable that sucha cam- 
paign should fail? Yet fail it did. As the world knows, the Army 
of the James under the command of Butler captured neither 
Petersburg nor Richmond, did not win a battle worthy of the 
name, and was subjected to the humiliation of remaining for 
some weeks cooped up behind the fortifications it had established 
across the neck of land referred to above. 

It is idleto attempt an estimate of how long peace was thereby 
deferred, or how many lives were thereby uselessly sacrificed. 
The question to be here considered is: What caused the failure 
and on whose shoulders, if on any, rests the blame? The fault ob- 
viously lay either in the plan or in its execution. The former was 
Grant’s; the latter was intrusted to Butler and his two corps 
commanders, Generals Smith and Gilmore whom he has accused 
of gross insubordination. A careful survey of the evidence leads 
irresistibly to the conclusion that the primary cause of the whole 
failure was the ineffective and bungling manner in which Butler 
handled his army. In connection with the consideration of this 
question there arises another, namely: To what extent were Grant 
and the authorities at Washington cognizant of his inefficiency 
and what were the reasons which impelled them to intrust to him 
so important a position, keeping him there in the face of contin- 
ued defeats? 

Grant’s plan for the armies operating in Virginia during the 
spring and summer of 1864 was direct and simple. It involved 
the destruction or surrender of Lee’s army and the capture of 
Richmond. On April 2,1864,Grant wrote aconfidential letter to 
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General Butler, and on April 9, he wrote a letter of the same na- 
ture to General Meade. These two letters embody in substance 
the method by which the armies were to operate. The Army of 
the Potomac, under the immediate command of Meade was to 
make Lee’s army its objective. Wherever the Army of Northern 
Virginia went, Meade was to follow doggedly, heavily re-enforced 
by a large reserve under Burnside. 

General Butler, in command of the Army of the James, was to 
make the capture of Richmond the objective point in his cam- 
paign. His force consisted of two corps, 20,000 to be placed 
under the immediate command of General Wm. F. Smith, and 
10,000 under General T. A. Gilmore. Butler was to seize City 
Point as soon as possible, strongly fortify the place, and operate 
from there as a base. Then he was to advance up the south bank 
of the James as soon as practicable and endeavor to reach Rich- 
mond. Grant’s words were: ‘“‘Thefact that has been stated, that 
is, that Richmond is to be your objective point, and that there is 
to be co-operation between your force and the Army of the Poto- 
mac, must be your guide. This indicates the necessity of your 
holding close to the south bank of the James River as you ad- 
vance. Then should the enemy, [Lee’s army], be forced into his 
intrenchments in Richmond, the Army of the Potomac would fol- 
low and by means of transports the two armies would become a 
unit. Allthe minor details of your advance are left entirely to 
your direction.” 

Horace Porter, who was a member of Grant’s personal staff, 
tells us that, in talking the matter over with his aids, Grant stated 
that he expected Butler to seize Petersburg if possible, secure the 
railway leading into it, and then toadvance on Richmond. Grant 
also mentioned this in his memoirs. But he evidently regarded 
it as one of the details of the campaign which Butler must work 
out for himself, for neither of the letters referred to mentions 
Petersburg as an objective. 

This plan was scarcely capable of misinterpretation, especially 
in view of the fact that on the day preceding his letterGrant had 
visited Butler at Fortress Monroe and had found that their views 
as to the possibility of the campaign were very similar. Never- 
theless, Butler, subsequently attempting to justify his conduct, 
places an entirely different construction upon his instructions. 
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He states that the object of fortifying City Point was not so 
much to afford him a safe base from which to operate, but was 
mainly to secure a safe place for Grant to cross the James and 
join Butler, should he find it necessary. Butler was to prepare a 
refuge for Grant’s army, should it need assistance. This view is 
not supported by any evidence. Grant neither contemplated the 
defeat of the Army of the Potomac, nor looked to Butler as the 
reserve in the event of such a contingency. True, if he failed tode- 
stroy Lee north of the James, he intended to transfer his army to 
the south side of the James. But Butler with his30,000 men was 
not tospend his time preparing ahavenforGrant. However, from 
the latter’s statement that the two armies were to co-operate, 
Butler in his later explanation draws the unwarrantable inference 
that under no circumstances was he intended to act against Rich- 
mond alone. Great doubt is thrown on the sincerity of this plea 
by one of Butler’s own statements. He tells us that on the very 
day he landed at Bermuda Hundred he proposed an immediate 
advance on Richmond, being persuaded to abandon his plan only 
by the unqualified disapproval of his subordinates. 

The plan itself was perfectly understood. With an energetic 
commander it would in all probability have succeeded. The one 
danger which Grant had carefully considered was that, should 
Butler make himself dangerous, Lee might suddenly detach a 
large portion of his army and swooping down upon the Army of 
the James, crush it before Grant could send help. That is a dan- 
ger which always threatens two armies operating with a strong 
opponent between them who has the advantage of moving on 
shorter lines. Grant had decided that Lee in all probability 
would not risk such a move, but that even if he did, Butler’s 
position was strong enough to enable him to hold out till re-en- 
forcements should arrive. At any rate, the cause for the lack of 
success of Butler’s army must be sought elsewhere than in the 
plan of campaign. 

As has been related, Butler’s landing at Bermuda Hundred 
threw the unprepared Confederate authorities into such confusion 
that success seemed easy. But it was a time for vigorous action. 
There must be no delay. A welldirected attack on either Peters- 
burg or the Richmond-Petersburg railroad could not have been 
repulsed. On the day after landing, Butler sent out some troops 
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under General Smith to reconnoitre. A small force of Confeder- 
ates under Generals Johnson and Hagood wasencountered at 
Walthall Junction. An engagement took place. The Union 
troops succeeded in destroying a part of the Richmond-Petersburg 
railroad but were eventually driven off. On thenext day, the 8th 
of May, Butler rested all his troops. 

Let us assume, which is difficult, that Butler was as yet not in 
a position to know of the advantage he had obtained and that 
he felt the necessity of going slowly at first. We can at least 
grant that there might be reason to make as secure as possible 
the foothold already obtained before advancing further. We may, 
if charitably inclined, call it excusable ignorance which led Butler 
to send so small a force against the railroad that it failed to 
accomplish anything because the enemy resisted with unexpected 
strength. General Hagood of the Confederates reported that he 
had about fifteen hundred men engaged in the encounter. Butler 
tells us in his book that General Gilmore refused to obey ar order 
to support Smith with two brigades. The official record shows 
no such order, although Smith suggested to Gilmore to move 
with him against the road. Not being under Smith’s orders, and 
having received none from Butler, Gilmore refused to do as sug- 
gested. Smith exonerates him from any fault in so doing. 

This encounter was on the 6th and 7th. There was still intense 
excitement at Petersburg and Richmond. The Federal troops had 
been repulsed in their attack on the railroad, but what would 
they do next? Butler decided that very simply. They rested in 
preparation for a movement on the next day. What extraordi- 
nary exertions had they thus far made that they needed rest at 
this juncture, and a whole day’s rest at that? He had under him 
more than 30,000 men. Outside of the few brigades engaged in 
the encounter at Walthall Junction they had been employed main- 
ly in fortifying and strengthening their position. There was no 
excuse for this unreasonable delay. 

Petersburg was stillat his mercy, but time was flying and 
every day meant more re-enforcements for his opponents. Butler 
tells us that his plan was to attack with the main body of his 
troops that part of the enemy who held the line along Swift 
Creek, a few miles north of Petersburg. Meanwhile, General 
Hincks was to cross the Appomattox with another force to 
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attempt the capture of Petersburg. Although this plan may not 
have been the best possible under the circumstances, there was a 
probability of its success if carried out with promptness. 

The next day an advance was made on Swift Creek, not much 
being accomplished beyond repulsing an attack on his rear. But 
in the evening Butler suddenly changed his mind and decided to 
move his whole force toward Richmond. The reason he assigns 
for this is as follows: On returning to his headquarters that 
evening, May 9, he found dispatches from the war department at 
Washington informing him that Grant had put Lee’s army to 
flight, that the latter was in full retreat for Richmond, that the 
Union troops under Grant were on a march to form a junction 
with him, and that Lee’s only hope was in receiving heavy re-en- 
forcements from Beauregard. These dispatches were of course 
false, but Butler was perfectly justified in acting on the assump- 
tion that they were true. In that case co-operation with Grant 
was advisable. But with Petersburg in the possession of the 
Confederates no movement could be safely made against Rich- 
mond. Too great aforce would be needed to guard his flank and 
rear, and to hold the fortifications at City Point and Bermuda 
Hundred. Petersburg was the key to the situation. Butler also 
says that it wasof the utmost importance to prevent Beauregard 
from joining Lee. All the more reason to attack Petersburg. 
Beauregard was then on his way from Weldon to Petersburg with 
re-enforcements. There was no better way to prevent him from 
sending help to Lee than by capturing the base of his operations. 
Yet with no well planned purpose in view, letting his best oppor- 
tunity slip by him, Butler had the temerity tosend word to Stan- 
ton that ‘General Grant will not be troubled with any further 
reinforcements to Lee from Beauregard’s force.”’ 

Butler cannot be excused for his mistake in judgment on the 
ground of ignorance of the conditions around him, (though such 
ignorance would be hardly excusable), for the situation was 
made clear to him by a dispatch from Generals Smith and Gil- 
more which he received the same evening. Smith and Gilmore, 
on talking over the situation, after Butler had left them toreturn 
to his headquarters, decided that from the nature of the country 
and the situation of Petersburg, the movements contemplated 
by Butler were impracticable. General Weitzel and Colonel Dut- 
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ton agreeing with them in this view, they hastened to communi- 
cate it to Butler in the following note: 

“General—We have conferred together upon the problem before 
us and respectfully suggest for your consideration, whether it 
would not be better and secure to us greater advantages to with- 
draw to our lines to-night, destroying all that part of the road 
this side of Chester Station, which we left to-day, and then cross 
the Appomattox on a pontoon bridge that can be thrown across 
below General Smith’s headquarters, and cut all the roads which 
come into Petersburg on that side. Such a bridge can readily be 
constructed in one night, and all the work of cutting the road, 
and perhaps capturing the city can be accomplished in one day, 
without involving us in heavy Josses. If we should remain here 
and be successful to-morrow, the roads coming into Petersburg 
on that side still remain intact, with the Appomattox between 
us and them, and we may even then be forced to adopt the plan 
we now suggest.” 

General Butler, without giving the project any consideration or 
stopping to inquire whether there might not be some element of 
feasibi..ty in the plan, immediately replied: “Generals: WhileI 
regret an infirmity of purpose which did not permit you to state 
to me, when I was personally present, the suggestion which you 
make in your written note, but left me to go to my headquarters 
under the impression that another and far different purpose was 
advised by you, I shall not yield to the written suggestions 
which imply a change of plan made within thirty minutes after 
I left you. Military affairs cannot in my judgment be carried on 
with this sort of vacillation. The information I have received 
from the Army of the Potomac convinces me that our demonstra- 
tions should be toward Richmond, and I shall in no way order a 
crossing of the Appomattox for the purpose suggested in your 
note. If, asI believe, General Kautz has been successful, the com- 
munications of the enemy have been cut so far below Petersburg 
as to render the Lynchburg and Petersburg Railroad useless as 
a means of communication with the south, and if the Danville 
railroad is to be cut at all, it had better be cut near Richmond 
on the south side in conformity with the plan agreed upon be- 
tween the lieutenant-general and myself.” 

As a matter of fact, Kautz’s expedition had attained very little 
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success. The communications south of Petersburg were practic- 
ally intact, as is shown by the ease with which men and supplies 
werc rushed there during the next few days. We must conclude 
that Butler’s neglect to take the advice of his subordinates was 
due not only to a poor grasp of the situation but to his peculiar 
headstrong character which impelled him to refuse any advice 
not in accord with his own point of view. 

Butler’s summary of the incident isinteresting. He says: “It 
will be observed that one movement to take Petersburg was 
thus frustrated by information from headquarters through Wash- 
ington which was in every way misleading and untrue.” 

Considerable space has been devoted to this decision of But- 
ler’s, because from all that can be learned, the greatest oppor- 
tunity to capture Petersburg which was presented before it fell 
was from May 6th to 9th, 1864. On the 10th Beauregard ar- 
rived with numerous reinforcements. General Hoke arrived 
with more on the same day. General Grant in his official report 
says: “The time thus consumed from the 6th lost to us the 
benefit of the surprise and capture of Richmond and Petersburg, 
enabling, as it did, Beauregard to collect his loose forcesin North 
and South Carolina and bring them to the defense of these 
places. Under such conditions, Butler started on his famous 
demonstration toward Richmond. 

On May 10th Butler withdrew from his position along Swift 
Creek, destroying seven miles of railroad. Although this made 
his intention not to attack Petersburg clear to the Confederates, 
they could not he sure that Richmond was his goal. However, 
the authorities in Richmond were thrown into great alarm. 
Secretary of War Seddon wrote from there to Beauregard: ‘‘Rich- 
mond is in hotdanger. It should be defended with all our resour- 
ces to the sacrifice of minor considerations. You are relied on to 
use every effort to unite all your forces at the earliest practicable 
time with the troops in our defenses, and then together either 
fight the enemy in the field or defend the intrenchments.” 
Beauregard could not move fast enough to suit Seddon, who the 
next day sent another dispatch reproving him for delaying. 
Beauregard replied saying that he was doing his best but had to 
be cautious in the face of an enemy outnumbering him two to one. 
Seddon need not have been so anxious had he known the man 
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who commanded the Army of the James. Butler writes: ‘ 

and wishing to put the lines in the best possible order to be held 
with a small force, I rested on the 11th making ready to move by 
daylight on the 12th.” Three days before his troops had been al- 
lowed a day of rest, they had since not had a seriousengagement, 
yet must rest again on the 11th. Howdifferently would aSheri- 
dan or a Jackson have moved! 

At last he moved forward vigorously and by the morning of the 
14th, he had carried the first line of the Confederate defenses at 
Drewry’s Bluff. The arrival of Beauregard soon put a different 
complexion on the situation. Butler’s army was attacked, 
beaten, and driven back to its intrenchments at Bermuda Hun- 
dred. The Confederates, considerably reinforced, immediately 
intrenched themselves strongly in his front, covered his railroads 
and Petersburg, and shut him offalmost completely from further 
effective movements. 

Butler’s report to Stanton conveys the impression that victory 
had been his, but that he had retired leisurely within his lines be- 
cause of the fatigue of his troops. It is indeed curious to note 
the baldness with which he alternates between explaining and 
excusing his failures on one hand, and, on the other, saying that 
failures were unknown tohis campaign. In his book he ventures 
a few excuses for his defeat, which merit some slight considera- 
tion. They are as follows: 

1. Kautz had been sent on a raid by Grant’s orders, thus de- 
priving Butler of his services. 

2. Sheridan, who was then in that vicinity on one of his raids, 
refused to join Butler’s force when ordered to do so by the latter. 

3. General Gilmore refused to obey an order to attack the 
enemy after repulsing them and assigned no reason for it. 

4, General Smith unduly exposed himself to attack by neglect- 
ing to have telegraph wires strung in front of one of his brigades 
for the enemy to stumble over, as had been done for the rest 
of the corps. 

As for the validity of these excuses, it may be observed: 

1. There is no ground for believing that Butler had received 
orders to send Kautz on araid. He gives no reference to an au- 
thority for his statement nor can one be found by the writer. 

2. Sheridan was acting under express orders from Grant, and 
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there was no reason why he should have put himself under But- 
ler’s orders. However, even without the services of these men, 
there was no time during which Butler did not greatly outnum- 
ber his opponents. 

3. The records show that Gilmore was acting within orders. 
On his sending a dispatch to Butler saying that in his opinion an 
assault at that particular time might involve terrible loss of life, 
Butler replied telling him to use his own discretion. 

4. There is much dispute as to the stretched wire episode, but 
all that resulted from this lapse was the defeat of one brigade, 
all the others standing their ground during the assault which 
overwhelmed Hickman. 

The real cause of the defeat was the superior generalship of 
Beauregard. It is highly probable that had not General Whiting 
disobeyed orders which might have resulted in cutting off Butler’s 
retreat (which Whiting himself admitted, at the same time ask- 
ing to be relieved from duty), the Army of the James would have 
been completely crushed. As it was, the situation of the army 
has been best described in General Barnard’s remark to Grant 
that the position ‘‘was like a bottle and that Butler’s line of in- 
trenchments across the neck represented the cork; that the 
enemy had built an equally strong line immediately in front of 
him across the neck; and it was therefore asif Butler was ina 
bottle. He was perfectly safe against attack, but the enemy had 
corked the bottle, and with a small force could hold the cork in 
its place.” 

In view of all the foregoing, the following statement of Butler’s 
would be well-nigh impossible to equal as a combination of insin- 
cerity, (to speak mildly), and boasting: “I had done up to this 
time what I had agreed with General Grant to do: I had seized 
City Point and Bermuda Hundred by a surprise; I had brought 
my army, against all opposition and without any considerable 
loss, to the intrenchments of Richmond, and was there victoriously 
awaiting him; and I had kept more than thirty thousand rebel 
troops more than ten days busy defending Richmond, so that 
they might not join Lee’s army. ..... They [some despatches 
of Beauregard] bear witness to the enhanced value and the great 
importance to our forces of the strategic movement, admittedly 
devised by myself, of seizing and holding City Point and Bermuda 
Hundred.” 
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Grant seeing that Butler’s force was of no practical use where 
it was and that in consequence Beauregard was sending part of his 
men to reinforce Lee, directed Butler to send Smith with his com- 
mand of about 16,000 men to the Army of the Potomac. Smith 
remained with this army till the 12th of June, taking part in the 
battle of Cold Harbor. 

One other incident in the career of the Army of the James as an 
independent army merits consideration. Butler, having at last 
decided to try to capture Petersburg, and no longer having the 
services of Smith, sent out an expedition for that purpose under 
the command of Gilmore. The expedition failed. Gilmore on 
arriving before Petersburg considered the works too strong to 
be assaulted with the force at his command. Butler laid the 
blame for the failure on Gilmore and caused him to be relieved. 
Gilmore may have been at fault, but Butler’s falsification of facts 
prejudices an otherwise impartial investigator against him. His 
most noteworthy misstatement regarding the expedition is that 
Gilmore had a total of about 8,500 men under him opposed to 
only 1,500 men in Petersburg. It is certain that Gilmore’s com- 
mand was well within 4,500 and that there were at least 2,200 
men in Petersburg behind powerful earthworks. In the investi- 
gation which followed the expedition, the reports and statements 
of some sixteen officers were taken. Eleven of these expressed an 
opinion as to whether Gilmore’s command was sufficient to as- 
sault the works. They are unanimous in declaring it to have 
been insufficient. 

Butler cannot be too severely criticized as to this expedition, 
whether Gilmore was in fault or not, for he tells us that he knew 
of insubordination and inefficiency among his subordinates and 
that he feared Gilmore was acoward. Yet he did not hesitate 
to intrust to him an insufficient force to capture a strongly forti- 
fied town, instead of himself leading a force of at least 8,000 
against the place. One hesitates to charge General Butler him- 
self with cowardice. But this much is certain: it is very rarely 
that one can learn the truth from his statements regarding any 
transactions in which he felt it to be advantageous to conceal the 
true state of affairs. 

During this period the Army of the Potomac had been making 
desperate but unavailing attempts to annihilate Lee’sarmy. The 
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great loss of life attending the battles of Spottsylvania and Cold 
Harbor, accompanied by very little material gain, determined 
Grant to cross to the south side of the James. He sent Smith’s 
corps ahead and shortly joined him with the main body of his 
army. Butler’s independent campaign as originally planned by 
Grant was over. He had accomplished little more than to seize 
and hold City Point and Bermuda Hundred. As has been remark- 
ed before, one cannot properly estimate the difference in lives and 
money which would have resulted, had Lee’s rear been threaten- 
ed and his communications put in danger. Petersburg was des- 
tined to hold out till the following April, the number of men fall- 
ing in repeated assaults on its strengthened defences being added 
to those of the terrible battles in which Grant vainly attempted 
to overwhelm the veteran Army of Northern Virginia. 

Yet Butler’s inordinate self-sufficiency and belief in his own abil- 
ity, whether real or hypocritical, leads him to write of himself 
onlyasahero. Mr. J. D. Cox writing in the Vation of March 10, 
1892, very truly says: “‘The casual reader who has himself no re- 
collection of the public events with which Butler deals, would be 
likely to find his first feeling on reading the book (Butler’s Book) 
one of amazement that the country should not have thrown itself 
bodily into the hands of the consummate statesman and hero, 
who alone of all his compatriots knew exactly what should be 
done in every crisis.’’* 

Why was Butler placed and kept in an important position at 
the head of an army which was perhaps to play a crucial part in 
the campaign of 1864? A brief survey of his career shows that 
neither his training before the war nor his record during the war 
warranted placing him at the head of the Army of the James. 








*Butler evidently held this opinion of himself from the first. Carl Schurz 
with a keen eye for humor comments as follows on a meeting with Butler 


at the beginning of the war: “I was at once admitted to the presence of the 
General at his headquarters. I found him clothed in a gorgeous militia 
uniform adorned with rich gold embroidery. ...... While we were con- 


versing, officers entered from time to time to make reports or to ask for 
orders. Nothing could have been more striking than the air of high au- 
thority with which the General received them, and the tone of curt per- 
emptoriness, peculiar to the military commander on the stage, with which 
he expressed his satisfaction or discontent and with which he gave his in- 
structions. And, after every such scene, he looked around with a sort of 
triumphant gaze, as if to assure himself that the bystanders were duly im- 
pressed. But he did expedite business, and, no doubt got over his theatrical 
fancies as the novelty of the situation wore off.” 
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From 1840 until 1860 he was a member of an organization 
known as the “Massachusetts Volunteer Militia,” rising from 
the rank of private to that of colonel of his regiment. When the 
war broke out, Secretary Cameron sent Governor Andrews of 
Massachusetts a requisition for a brigade of 1500 men. Butler 
had previously acquired a reputation as a lawyer “the delicacy 
of whose moral fibre was doubted,” and the manner in which he 
obtained the position of brigadier-general of volunteers bears 
out this verdict of his contemporaries. According to his own ac- 
count, he received the detail as a reward for inducing several 
prominent bankers to place to the credit of the state sufficient 
funds for moving the troops, thus obviating the delay caused by 
the previous adjournment of the legislature. Always a keen pol- 
itician, there is not much doubt that he exerted a powerful po- 
litical influence at Washington and a strong personal influence 
over Grant. “The delicacy of his moral fibre” is further ques- 
tioned when one reflects on the growth of his fortune from $150,- 
000 to $3,000,000 in the six years following 1862. 

After taking possession of Annapolis, he occupied Baltimore 
without opposition and in May of 1861 was made major-gen- 
eral of volunteers. He was then put in command of the depart- 
ment of Eastern Virginia and took some part in the operations 
against the coast forts of North Carolina. When New Orleans 
was taken, he was placed in charge of the city. Whatever be 
charged against him in the way of dishonesty and unnecessary 
harshness, there has been no question of his administrative abil- 
ity. He was relieved in December, 1862, by General Banks, and 
from then till the campaign herein described he saw practically 
no military service. 

In the spring of 1864 a man was needed for the operations con- 
templated south of the James. He must be one of considerable 
experience in active campaigning, must be of great daring, of 
quick acumen and an ability to quickly comprehend a situation 
and to take advantage of it. Grant appreciated this and the pro- 
bability is that he desired for the position a man who had done 
good work under him in the west, General William F. Smith. 
Butler’s career thus far was in no way a recommendation for 
placing him in command. He possessed none of the qualifications 
necessary to fill the position successfully. Yet being stationed at 
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Fortress Monroe, he insisted on commanding and Grant yielded 
to him. His influence in Washington must have been powerful 
indeed. 

After Butler had been driven back from Drewry’s Bluff and 
cooped up at Bermuda Hundred, Grant sent Generals Meigs and 
Barnard to investigate and report whether it was advisable to 
continue further active operations; or, if not, whether troops 
could at least be sent to aid the Army of the Potomac. Their re- 
port should have caused the immediate removal of Butler. They 
said that little had been done but fortify a strong position, al- 
though a strong force of the Confederates had been kept busy for 
a time; that there was still a chance of taking the offensive and 
capturing Petersburg. But a man of military experience was 
needed. “General Butler,” their report ran, “is a man of rare and 
great ability, but he hasnot experience and training to enable him 
to direct and control movements in battle. ....... Success 
would be more certain were Smith incommand untrammeled, and 
General Butler remanded to the administrative duties of the 
department in which he has shown such rare and great ability.” 
The alternative suggested, if no change were made, was to with- 
draw 20,000 men to Grant’s aid. Thisis what was done. Of 
some significance is the clause used in the report: “If his desires 
must be gratified, withdraw Gilmore” etc. Why should his desires 
have been even considered? The only answer is his influence. 

By the end of June, Grant determined that even though the 
armies were united and under his control, it would be for the 
best to remove Butler. His reasons are best set out in his letter 
of July 1 to Halleck at Washington: “........ whilst I have 
no difficulty with General Butler, finding him always clear in his 
conception of orders and prompt to obey, yet there is a want of 
knowledge how to execute, and particularly a prejudice against 
him as a commander that operates against his usefulness. .... 
As an administrative officer General Butler has no superior. In 
taking charge of a department where there are no great battles 
to be fought, but a dissatisfied element to control, no one could 
manage it better thanhe. ........ General Butler, not being 
a soldier by education or experience, is in the hands of his subor- 
dinates in the execution of all operations military.’”’ He also 
discusses the advisability of finding a command for Butler in the 
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West in some of the states where there was not much campaign- 
ing. 

Halleck replied to this two days later. His letter shows that 
Butler’s influence in politics was not to be disregarded, and that 
this was probably what had kept him in command all along. He 
writes: “It was foreseen from the first that you would event- 
ually find it necessary to relieve General B. on account of his 
total unfitness to command in the field and his generally quarrel- 
some character. What shall be done with him has, therefore, al- 
ready been, as I am informed, a matter of consultation. To send 
him to Kentucky would probably cause an insurrection in that 
state and an immediate call for large reinforcements. Moreover 
he would probably greatly embarrass Sherman, if he did not at- 
tempt to supersede him, by using against him all his talent at 
political intrigue and his facilities for newspaper abuse. If you 
send him to Missouri, nearly the same thing will occur there. 
splat eee i , why not leave General Butler in the local command 
of his department,........ and make anew army corps of 
part of the 18th under Smith. This would leave B. under your 
immediate control, and at the same time would relieve you of his 
presence in the field. ........ If he must be relieved entirely 
I think it would be best to make anew department for him in 
New England.” The perplexity of the authorities regarding him 
is here plainly seen. 

On July 6 Grant requested an order assigning Butler to Fortress 
Monroe, and putting Smith in command of the troops which had 
been the Army of the James. This was carried out by order No. 
225 the next day. 

The incident which followed this order has been well described 
by Mr. Charles Francis Adams.* Butler on hearing of the order 
inquired whether Grant could be seen at City Point, and, receiv- 
ing an affirmative answer, ordered a steamer to take him from 
Point of Rocks to City Point. When he arrived Mr. Dana 
was conversing with Grant. Butler dressed in his full uniform 
and with a haughty air showed the order to Grant saying: 
“General Grant, did you issue this order?’’ Grant seems to have 
replied in a hesitating manner: “No, not in that form.” The 
remainder of the conversation is unknown but in the evening 


—-_— 





*See list at end of paper. 
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Butler telegraphed to Colonel Shaffer: ‘Do not trouble yourself 
about the order. It is all right now and better than if ithad not 
been disturbed.”” On returning to his headquarters, he remarked 
to some of his officers: “Gentlemen, the order will be revoked 
to-morrow.” 

The order was revoked, Smith was relieved from command, and 
Butler’s command was increased. Grant never satisfactorily ex- 
plained his change of mind. His note to Halleck merely men- 
tioned that “General order No. 225 of July 7, 1864 would take 
the 18th corps from the Department of Virginia and North Car- 
olina and leave it a separate command, thus giving a third army 
in the field.” Not a word as to Butler, his incompetence, or any 
of the matters referred to in the previous correspondence. Nor 
does Grant mention the entire episode once in his memoirs. 

General Smith suggests, and Mr. J. F. Rhodes seems favorable 
to the idea, that Grant had relapsed into his habit of occasionally 
drinking to excess and that Butler knowing of it had obtained a 
hold over him. A more probable explanation is offered by Mr. 
Adams: that in view of the great depression at the North due to 
the terrible slaughter of men and the small success attained thus 
far inthe year, and in view of the impending Presidential election, 
Butler with his political following and power of vituperation 
was not to be cast aside with impunity. Butler’s own explana- 
tion of the affair is ingenious and can be mentioned without com- 
ment: Smith made false representations at Washington and in- 
duced the gullible authorities to remove Butler and place him in 
command. But assoon as Butler explained Smith’s perfidy to 
Grant, and “appealed to his justice whether such an act could be 
done against me by such a man,” Grant set everything right. 

Mr. Adams’ view is strengthened by the fact that in January 
of 1865, when the political and military situation had cleared, Lin- 
coln’s re-election being due in large part to the confidence in the 
administration restored by Sherman’s and Sheridan’s victories, 
Butler was finally removed from his command. The immediate 
cause of his removal was probably his bungling of the attack on 
Fort Fisher. This together with the suspicion that supplies were 
being sent through Norfolk to Lee’s army with his assistance, 
sealed his fate asa general. There was no more reason to re- 
move him then than there had been before, but his political in- 
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fluence was for the time gone and he was no longer to be feared. 

His services during the war might well have been dispensed with. 
As a soldier he was a failure, and though successful as an adminis- 
trator, he exacted his tollin what wenow call graft. We may well 
say with Rhodes: ““May we be spared in the future the need of 
such servants, who, efficient as they may be when their country’s 
interest and their own do not clash, are yet willing to risk pro- 
longing her agonies for the sake of private gain.” 
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Mark Twalin. By Archibald Henderson. With photographs by Alvin 
Langdon Coburn. New York: Frederick Stokes Company, 1911, 
—230 pp. 

Mr. Henderson has long been an admirer of America’s greatest 
humorist and before writing this book published in magazines ar- 
ticles that attempted to interpret the deeper significance of Mr. 
Clemens’s works. This book, he explains, is the result of a personal 
authorization to him by Mark Twain to write, “an interpreta- 
tion of his life and works.”’ After a short introduction, with a 
two page quotation from Van Dyke’s Memorial Address, the au- 
thor discusses by chapters The Man, The Humorist, The World- 
Famed Genius, and Philosopher, Moralist, Sociologist. Appended 
is a bibliography of more than two hundred and thirty titles, 
with a plea for the assistance of all friends of the dead author to 
complete the necessarily imperfect collection here cited. 

On the whole, the book is a meritorious piece of work to have 
been published so soon after its undertaking and following so 
quickly Mr. Hendersen’s other book, /zterpreters of Life. After 
reading it, one has a fairly comprehensive conception of the per- 
sonality of Mark Twain, and—if he needed such information—of 
his place in literature; for there is brought together here in con- 
densed space the opinions and criticisms of a generation of the 
admirers and students of Mark Twain. Mr. Henderson is an in- 
dustrious, voluminous, and very retentive reader, and much of 
the best of his book consists in the quotations he here presents 
from the essays and other writings by original critics of the 
American writer. The biographer himself betrays, sofaras I see, 
little originality. He does claim this distinction in first pointing 
out that Mark Twain’s claim to greatness as a writer ‘“inheres 
in his natural, if not wholly conscious, mastery in that highest 
sphere of thought, embracing religion, philosophy, morality and 
even humor, which we call sociology.” 

The book is written in a readable style, and though it betrays 
at times in composition the evidence of hasty work, it is fortu- 
nately almost free of the unpleasant striving after peculiar word 
juxtapositions that makes the style of Mr. Henderson’s earlier 
book almost ludicrous. It will certainly make a friend for Mark 
Twain of any one reading it—if he isnot alreadyone. W. H. W. 
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Memories OF A MANAGER. Reminiscences of the Old Lyceum and of 
Some Players of the Last Quarter Century. By Daniel Frohman. 
New York: Doubleday, Page, and Company, 1910,—235 pp. 

Interest in the stage and its people is widespread and well jus- 
tified. It would be out of place to attempt to offer here an ex- 
planation of this fact or to make a plea for a more correct atti- 
tude to the profession of the actor. All cultured people realize 
that with the absence of the influence of a well managed stage of 
fine traditions and ideals our people miss one of the readiest 
avenues to broad culture and sympathetic appreciation of human 
life and destiny. Unfortunately, the tendency of the times seems 
fixed to concentrate control of the whole business of the stage in 
the hands of a few men. This unquestionably prevents exactly 
the interest in small communities necessary to build up a desire 
in the people for the best acting of the best plays. They can get 
only what the managers will let them have. In contrast with 
theatre conditions existing in America today, one cannot butcall 
to mind the Weimar of Goethe’s days or other similar cultured 
centers of other times. Mr. Frohman has long been one of the 
most successful of the managers who have practically controlled 
the American theater. 

Mr. Frohman’s book will prove interesting to those people who 
like to read anecdotes and narrations about famous actors. It 
is ‘‘not a literary presentment of ideas and criticisms of thestage 
and its people, but a statement of facts, incidents, and experiences 
of stage life and some random observations, during twenty-five 
years of management.” Some of these facts are worth knowing, 
and some of these incidents humanly interesting. On the whole, 
however, the book cannot rank high, though it is never dull and 
at times offers observations not lacking in depth. For instance, 
the explanation of why plays of lighter, even vulgar, tone take 
well in Philadelphia, a city that reflects strongly the moral tone, 
while in San Francisco such plays fall flat, is probably quite true. 
In the first city they offer interesting illusions; in the second, 
none. San Francisco is ful! of Mrs. Tanquerays. This observa- 
tion recalls Barrett Wendell’s rather surprising, though probably 
true, explanation of why French audiences like immoral plays. 
Certainly such an observation should prove a caution against 
the too frequent conclusion that delighting in a given form of 
literature is a moral index. W. H. W. 
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THE CONSTITUTION OF THE STATE OF NoRTH CAROLINA ANNOTATED. 
By Henry G. Connor and Joseph B. Cheshire, Jr. Raleigh: Ed- 
wards and Broughton Printing Co., 1911, lxxx, 510 pp. 

His Honor, Judge Connor of the United States District Court 
of Eastern North Carolina, and Mr. Cheshire, of the Raleigh Bar, 
had a worthy aim in the compilation of this volume. That was 
to present each article and section of the Constitution of North 
Carolina with the interpretations which have been made by the 
Supreme Court of the State. The practical value is that the prin- 
ciples of all the constitutional opinions rendered in North Caro- 
lina may now be readily found, while formerly diligent and pains- 
taking search through “‘digests’’ under various “‘sub-titles,” too 
often impracticable for advocate and judge, was absolutely neces- 
sary. Another working value of the book is that it contains the 
original Constitution of 1776, with the amendments of 1835 and 
1857, and the Constitution of 1868, with the amendments made 
by the Convention of 1875. It would also have been appropriate 
to add the suffrage amendment of 1898, although this has not 
been interpreted by the Supreme Court. 

The volume ought to have an interest for another class than 
the practicing lawyers and the judges, viz, the students of Amer- 
ican constitutional law. In the early days of constitutional in- 
terpretation the North Carolina court had a wide priority and 
influence in the development of the doctrine of due process of law. 
Also, in the right of a court to declare statutes unconstitutional 
and in other principles of constitutional law, the North Carolina 
bench set precedents and was extensively quoted. By using the 
present volume the opinions in which these principles were ex- 
pressed may be readily located and quotations from them may 
be immediately read. This possibility of the book suggests two cri- 
ticisms. Oneis that the years might have been mentioned in which 
the opinions quoted or cited were handed down; this would have 
been valuable to those who use the book in the study of com- 
parative jurisprudence. The other criticism is that the editors 
might have given an historical discussion of the Supreme Court 
of the State, with especial reference to those principles of constitu- 
tional lawin the shaping of whichit hashad greatinfluence. This 
would have supplemented very admirably the “introduction,” in 
which the origins of the constitution of 1776 and that of 1868 are 
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discussed. The character of the book is such that new editions of 
it will be demanded in the future, and it is to be hoped that the 
editors, whose ability is evident on every page, will then add the 
features here suggested. W. K. Boyp. 





THE Lone Roti. By Mary Johnston. With Illustrations by N. C. 
Wyeth. Boston and New York: Houghton Mifflin Company, 
1911,—683. 

Most readers of this latest book by Mary Johnston will lay it 
down with a new sort of admiration for the very gifted author- 
ess mixed with resentment over the baffling incompleteness of the 
story. Indeed, the book cannot be called a romance or an his- 
torical novel, the class of book one expected and is led to believe 
it is, as he proceeds with the reading. The story part is finally 
entirely disregarded. And in spite of the fact that the intention 
to concentrate the interest on the hero, Stonewall Jackson, and 
not to disturb the tragic mood brought about by the melodra- 
matic account of his untimely death, is evident, Miss Johnston 
has, through her skill as a story teller, already far too much en- 
listed our interest in the fate of the lovers to make it possible for 
us to leave them suspended, as it were, in limbo. Ofcourse a se- 
quel may follow. 

The book may be described as a rhapsodic prose epic of the 
events and battles of the Civil War up to the death of Jackson. 
Its main purpose is to show forth the character and genius of 
this great general. But far wider also is its scope; the time of 
the war and the spirit of the South, especially of Virginia, and the 
military record of all of Jackson’s fellow-officers receive much at- 
tention. ‘fo give life and verisimilitude to her pictures the writer 
has used countless books and narratives of the war. As a re- 
sult, the wealth of descriptions and the superabundance of de- 
tails in her many lengthy battle scenes astound and literally 
dumbfound the reader. She truly piles Pelion on Ossa, and in 
the end one wearily gives up the strenuous task of attempting to 
follow. But through it all we cannot but be impressed with the 
imaginative power of the woman. 

The Jackson of Miss Johnston will long remain in the mind of 
the reader, but hardly in his heart. Hers is, in the main, a sort 
of impressionistic portrait, and for this very reason it lacks con- 
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vincing reality. At times she has thrown around him a cloak of 
mystery and thereby taken from him those very human qualit- 
ies that link him to his kind and make him all the more admir- 
able and wonderful. W. BW. 


NARRATIVES OF Earty Carouina, 1650-1708. Edited by Alexander S. 
Salley, Jr. (Original Narratives of American History). New York: 
Charles Scribner’s Sons, 1911. Pp. xiv, 388. 

The emphasis on the first things in the exploration and coloni- 
zation of the United States which dominates the series of “‘Origi- 
nal Narratives’ is not so productive of interest in the present as 
in some of the preceding volumes. First of all, the region of Car- 
olina most in need of interpretation is the up country which was 
settled toward the middle of the eighteenth century, while Mr. 
Salley’s volume relates exclusively to the tidewater region, and 
none of the narratives extend beyond 1708. Moreover only five 
of the seventeen selections deal with that part of “Carolina” 
which became North Carolina. Anothercriticism is that most of 
the narratives are reprinted from collections readily available in 
any well equipped historical library, such as the Charleston Year 
Books, the collections of the South Carolina Historical Society, 
Carroll’s Historical Collections, Rivers’s Sketch of the History of 
South Carolina, the Colonial Records of North Carolina, and the 
American Historical Review. However, the reprints of Bland’s 
Discovery of New Brittaine, Yeardley’s Narrative of Excursions 
into Carolina, Defoe’s Party Tyranny, and the publication, entire, 
for the first time, of the Journal of Elder Pratt, are a practical 
service to all interested in early Carolina History. The editorial 
notes show care and erudition. W. K. Boyp 


Across SoutH AMERICA. ANACCOUNT OF A JOURNEY FROM BUENOS AIRES 
To Lima By Way oF Porost. Wits NoTes on BraziL, ARGENTINA, 
BoLiviA, CHILE, AND Perv. By Hiram Bingham. With Eighty II- 
lustrations and Maps. Boston and New York: Houghton Mifflin 
Company, 1911,—xvi, 405 pp. 

Mr. Bingham gives us in this book an account of his journey 
occasioned by the First Pan-American Scientific Congress held in 
Santiago, Chile, in December, 1908, and January, 1909. The 
work is written in a fresh and enthusiastic style which makes 
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good reading of the varied information about the cities and coun- 
tries visited. The illustrations are numerous and excellent. 

In the discussion of Argentina, the contrasted parts played by 
England and Germany in the development of that country are 
well brought out. English capital invested in Argentine rail- 
ways has given England a strong hold on the country, while 
Germany is securing an increasing share of trade by sea and in 
the cities. 

The distinctly novel portion of the narrative is the account of 
the long journey on the old trail into Bolivia to La Paz, and, la- 
ter, from La Paz into Peru. It is the story of along struggle in 
a semi-arid mountainous country with refractory mules, indiffer- 
ent drivers, bad roads, poor hotels, and the difficulties of making 
change. The frequent mention of mountain passes, reaching 
heights of twelve to seventeen thousand feet, and frail bridges 
hundreds of feet above roaring torrents, gives decided spice to 
the narrative. The striking illustrations complete the impres- 
sion of a land of dizzy heights and untamed nature. 

A. M. WEsBs. 


FRANCE IN THE AMERICAN REVOLUTION. By James Breck Perkins. Bos- 
ton and New York: Houghton Mifflin Company, 1910,—xix, 544 pp. 
In this posthumously published volume the late James Breck 
Perkins, Chairman of the Committee on Foreign Affairs in the 
House of Representatives, gives a readable account of the part 
played by France in the American Revolution. He has delved no 
deeper than those who have formerly written on the subject, and 
we find in his footnotes citations to no other sources than well 
known biographies and printed collections of documents. The 
author made no attempt at thoroughresearch but has written an 
interesting narrative. The thesis of the book, as far as it may be 
said tocontain one, is tersely stated in the introduction by Ambas- 
sador Jusserand. Two distinct influences are said to have acted 
together to bring about the interposition of France in the war 
between England and her colonies. French statesmen were chief- 
ly actuated by a desire for reprisals against England. The French 
people, on the other hand, without whose support the statesmen 
could not have acted effectively, were interested in the struggle 
of the colonies because it was a struggle for liberty. 
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That Vergennes and his associates, when they gave assistance 
to the rebellious colonies, were primarily interested in striking a 
blow at England stands in no further need of proof. As regards 
the enthusiasm of the French people for the cause of the Americans 
on the ground that it was the cause of liberty, more might be said 
with profit. Mr. Perkins offers littleevidence to support his state- 
ments concerning this subject. And when he says flatly (page 205) 
that, “‘Public opinion became at the last the most potent factorin 
controlling the decision of the French government,” we are disap- 
pointed to find so little proof given in support of such animportant 
statement. As a fruitage of the discussions aroused by the writ- 
ings of the French political philosophers of the eighteenthcentury, 
there was probably prevalent in certain circles of French society 
a feverish enthusiasm for the cause of the struggling colonists. 
Perhaps this enthusiasm was sufficiently widespread to warrant 
the use oftheterm “public opinion’”’ which Mr. Perkins has made, 
but he certainly does not offer evidence sufficient to justify his 
statement. 

As for the rest, there is little in the book that deserves criticism. 
The author anathematizes Arthur Lee and John Adams in a 
perfectly orthodox style and accords to Franklin the measure of 
praise which is usually bestowed on him. The volume will prob- 
ably be read with the interest it merits by that class of general 
readers for whom it seems to have been primarily intended. 

WILiiaM THoMAsS LAPRADE. 


PROBLEMS IN RaILway REGULATION. By Henry S. Haines, New York: 
The Macmillan Company, 1911,—vii, 582 pp. 

Mr. Haines’s latest book is calculated to give the general read- 
er an appreciation of the extreme complexity of the task of govern- 
mental railway regulation. He discusses problems of incorpora- 
tion, finance, construction, operation, traffic, discrimination, rate- 
making, and capital and labor. An especially timely chapter is 
that on “Recent Railway Regulation.’”” Mr. Haines regards an 
excess of regulation as harmful and advises caution in the exten- 
sion of the interfering arm of government. His book is full of time- 
ly information and deserves a considerate reading. , 























